MINUTES

ENVIRONMENTAL QUALITY BOARD

February 27, 2004

DEQ Multipurpose Room

Oklahoma City, Oklahoma

Approved  

June 22, 2004
Notice of Public Meeting The Environmental Quality Board convened for a regular meeting at 9:30 a.m., February 27, 2004 in the Multipurpose Room at the Department of Environmental Quality, Oklahoma City, Oklahoma. This meeting was held in accordance with 25 O.S. Sections 301-314, with notice of the meeting given to the Secretary of State on October 13, 2003.  The agenda was mailed to interested parties on February 13, 2004 and was posted on February 25, 2004 at the Department of Environmental Quality. Richard Wuerflein, Chair, called the meeting to order.  Roll call was taken and a quorum was confirmed.   Mr. Wuerflein welcomed Ken Purdy, the newest member of the Board.  

	MEMBERS PRESENT Richard Wuerflein  

Brita Cantrell 

Jack Coffman 

Bob Drake   

Jennifer Galvin 

Jerry Johnston 

Steve Mason 

Herschel Roberts

Terri Savage

Don Ukens  

MEMBERS ABSENT 

Lee Paden  

Mike Cassidy
	DEQ STAFF PRESENT

Steve Thompson, Executive Director 

Jimmy Givens, General Counsel 

Craig Kennamer, Chief of Staff 

Eddie Terrill, Air Quality Division 

Scott Thompson, Land Protection Division 

Jon Craig, Water Quality Division 

Judy Duncan, Customer Service Division 

Gary Collins, ECLS Division 

Myrna Bruce, Secretary, EQ Board/Councils  

OTHERS PRESENT The Attendance Sheet is attached as an official part of these Minutes.
	DEQ STAFF PRESENT 

Larry Gales, Administrative Services Division

Ellen Bussert, Administrative Services Division

Jamie Fannin, Administrative Services Division 

Monty Elder, Customer Services Division

Susan Krug, Assistant Attorney General


Approval of Minutes - Mr. Wuerflein called for motion to approve the Minutes of the November 18, 2003 Regular Meeting.  Mr. Johnston made motion to approve the Minutes as presented.  The second was from Mr. Coffman. 

	Roll call. 

Brita Cantrell

Jack Coffman 

Bob Drake 

Jennifer Galvin

Jerry Johnston 

Steve Mason 
	Yes 

Yes 

Yes 

Yes 

Yes

Yes 
	Ken Purdy

Herschel Roberts 

Terri Savage

Don Ukens 

Richard Wuerflein
	Abstain

Yes 

Yes 

Yes

Yes
Motion carried.


Election of Officers - Mr. Johnston made motion to retain both of the current officers for the upcoming year nominating Richard Wuerflein for Chair and Steve Mason for Vice-Chair.  The second came from Mr. Coffman.

	Roll call. 

Brita Cantrell

Jack Coffman 

Bob Drake 

Jennifer Galvin

Jerry Johnston 

Steve Mason 
	Yes 

Yes 

Yes 

Yes 

Yes

Yes 
	Ken Purdy

Herschel Roberts 

Terri Savage

Don Ukens 

Richard Wuerflein
	Yes

Yes 

Yes 

Yes

Yes
Motion carried.


Rulemaking - Air Pollution Control   Ms. Sharon Myers, Air Quality Council Chair, advised that proposed changes to Subchapters 5 and 7 would create a new category called Permit Exempt Facilities. She added that the proposal would exempt facilities with actual emissions of regulated air pollutants of 40 tons per year or less and potential emission below Title V PSD and other non-attainment major source thresholds from requirements to obtain permits, pay annual operating fees, and report emissions annually. Ms. Myers stated that these facilities would remain subject to all other applicable state an federal air quality rules and regulations. She pointed out that the proposal had been before the Air Quality Council five times and they recommended passage of the proposed rule. Ms. Myers and Mr. Terrill fielded questions and comments.

Mr. Johnson made motion to approve the proposal as presented and Mr. Ukens made the second.

	Roll call. 

Brita Cantrell

Jack Coffman 

Bob Drake 

Jennifer Galvin

Jerry Johnston 

Steve Mason 
	Yes 

Abstain

Yes 

Yes 

Yes 

Yes
	Ken Purdy

Herschel Roberts 

Terri Savage

Don Ukens 

Richard Wuerflein
	Yes

Yes 

Yes 

Yes

Yes
Motion carried.


Ms. Myers pointed out that proposed amendments to OAC 252:100-13 Open Burning incorporate new requirements regarding fire training adopted by the Oklahoma Legislature effective November 1, 2003.  Ms. Myers noted the changes as proposed by the Department.  Mr. Drake made motion to approve and Mr. Coffman made the second.

	Roll call. 

Brita Cantrell

Jack Coffman 

Bob Drake 

Jennifer Galvin

Jerry Johnston 

Steve Mason 
	Yes 

Yes 

Yes 

Yes 

Yes

Yes 
	Ken Purdy

Herschel Roberts 

Terri Savage

Don Ukens 

Richard Wuerflein
	Yes

Yes 

Yes 

Yes

Yes
Motion carried.


Rulemaking  - Hazardous Waste Management   Ms. Jody Reinhart, Hazardous Waste Management Advisory Council Chair, advised that on January 8, 2004, the Council passed proposed amendments that would incorporate by reference some of the federal hazardous waste rule amendments through July 1, 2003. She added that the Council felt that the remaining agenda items should be continued because of comments received from the public.  Mr. Givens interjected that the Council is asking for adoption of everything presented with the exception of the new language in 3-2(B) because it relates to other rules not passed by the Council.  Staff reminded that passage of the Incorporation by Reference rules was necessary in order to retain the program. Ms. Krug, Assistant Attorney General, advised that the rules could be approved. Mr. Wuerflein called for a motion to adopt the proposal as presented except for 205-3, Paragraph B.  Mr. Johnson made that motion and Mr. Drake made the second.

	Roll call. 

Brita Cantrell

Jack Coffman 

Bob Drake 

Jennifer Galvin

Jerry Johnston 

Steve Mason 
	Yes 

Yes 

Yes 

Yes 

Yes

No
	Ken Purdy

Herschel Roberts 

Terri Savage

Don Ukens 

Richard Wuerflein
	Yes

Yes 

Yes 

Yes

Yes
Motion carried.


Rulemaking - Laboratory Accreditation   Dr. Elaine Stebler, Laboratory Services Advisory Council Vice-Chair, explained that the Oklahoma Corporation Commission requested that DEQ include in its laboratory accreditation program accreditation using a TPH method developed by the Texas Natural Resources Conservation Commission. Dr. Stebler added that proposed language would also update method references; would make the rules consistent with consensus standards being developed by the National Environmental Laboratory Accreditation Conference; and would address minimum requirements for the Quality Assurance/Quality Control plans to be consistent with NELAC.  A fee of $500 interim accreditation fee would also be established.  Dr. Stebler and Ms. Judy Duncan fielded questions then Mr. Mason made motion for approval.  Mr. Coffman made the second.

	Roll call. 

Brita Cantrell

Jack Coffman 

Bob Drake 

Jennifer Galvin

Jerry Johnston 

Steve Mason 
	Yes 

Yes 

Yes 

Yes 

Yes

Yes 
	Ken Purdy

Herschel Roberts 

Terri Savage

Don Ukens 

Richard Wuerflein
	Yes

Yes 

Yes 

Yes

Yes
Motion carried.


Rulemaking - Radiation Management   Mr. Steve Woods, Radiation Management Advisory Council Vice-Chair, presented proposed changes to seven subchapters of the Radiation Management rules for approval.  He asked the Board to adopt the package as a whole except for changes proposed for Subchapter 19. He advised that the Radiation Council adopted the rules unanimously and that no adverse comments were received. Mr. Woods and Mr. Broderick fielded questions and comments. Mr. Steve Mason made motion to accept entire package of seven rules.  Hearing no second, Mr. Wuerflein called for an alternate motion. Ms. Jennifer Galvin made motion to accept all with the exception of Subchapter 19 Lead-based Paint, which would be returned for further review.  Second was made by Mr. Don Ukens.

	Roll call. 

Brita Cantrell

Jack Coffman 

Bob Drake 

Jennifer Galvin

Jerry Johnston 

Steve Mason 
	Yes 

Yes 

Yes 

Yes 

Yes

No
	Ken Purdy

Herschel Roberts 

Terri Savage

Don Ukens 

Richard Wuerflein
	Yes

Yes 

Yes 

Yes

Yes
Motion carried.


Rulemaking - OAC 252:605, 606, 648  OPDES/Land Application of Biosolids   Mr. Lowell Hobbs, Water Quality Management Advisory Council Chair, stated that there were very few changes make to the revisions that merged Chapters 605 and 648 into a new Chapter 606.  He pointed out that the Council had voted unanimously to recommend that OAC 252:605 and 648 be revoked and to approve a new Chapter 606.  After Ms. Shelley Chard-McClary answered a question regarding monitoring wells, Mr. Drake made motion to approve as presented and Ms. Cantrell made the second.

	Roll call. 

Brita Cantrell

Jack Coffman 

Bob Drake 

Jennifer Galvin

Jerry Johnston 

Steve Mason 
	Yes 

Yes 

Yes 

Yes 

Yes

Away 
	Ken Purdy

Herschel Roberts 

Terri Savage

Don Ukens 

Richard Wuerflein
	Yes

Yes 

Yes 

Yes

Yes
Motion carried.


Rulemaking - OAC 252:616 Industrial Wastewater Systems   Mr. Lowell Hobbs, WQMAC Chair, advised that the proposal before the Board contains clarification of the definition of “beneficial use” for consistency with other rule chapters and it clarifies requirements related to separation distances.  Mr. Hobbs related that staff is in the process of forming a workgroup to evaluate this chapter in its entirety. Ms. Shellie Chard-McClary invited interested Board members to be a part of that workgroup.  Ms. Cantrell made motion to approve as presented and Mr. Coffman made the second.

	Roll call. 

Brita Cantrell

Jack Coffman 

Bob Drake 

Jennifer Galvin

Jerry Johnston 

Steve Mason
	Yes 

Yes 

Yes 

Yes 

Yes

Yes 
	Ken Purdy

Herschel Roberts 

Terri Savage

Don Ukens 

Richard Wuerflein
	Yes

No

Yes 

Yes

Yes
Motion carried.


Rulemaking - OAC 252:641 Individual and Small Public On-Site Sewage Disposal Systems   Mr. Lowell Hobbs advised that this proposal made changes to technical requirements, changes for consistency with other rule chapters, changes to training and certification requirements, correct typographical errors, and would increase fees.   He added that staff is continuing to address comments received at the Council meeting and that the Council recommends approval of the changes presented.  Mr. Gary Collins fielded questions then Mr. Johnston made the motion to accept the proposal.  Ms. Galvin made the second.

	Roll call. 

Brita Cantrell

Jack Coffman 

Bob Drake 

Jennifer Galvin

Jerry Johnston 

Steve Mason 


	Yes 

Yes 

Yes 

Yes 

Yes

Yes 
	Ken Purdy

Herschel Roberts 

Terri Savage

Don Ukens 

Richard Wuerflein
	Yes

Yes 

Yes 

Yes

Yes
Motion carried.


Rulemaking - OAC 252:710 Waterworks and Wastewater Works Operator Certification    Mr. Rick Ritter, Waterworks and Wastewater Works Council Chair, pointed out changes being recommended that would clarify the current Operator Certification Rules.  With no questions from Board or the public, Mr. Ukens moved to adopt the rules as presented.  Mr. Coffman made the second.

	Roll call. 

Brita Cantrell

Jack Coffman 

Bob Drake 

Jennifer Galvin

Jerry Johnston 

Steve Mason 


	Yes 

Yes 

Yes 

Yes 

Yes

Yes 
	Ken Purdy

Herschel Roberts 

Terri Savage

Don Ukens 

Richard Wuerflein
	Yes

Yes 

Yes 

Yes

Yes
Motion carried.


New Business - Mr. Wuerflein noted that there was no new business to address and he thanked the Councils for all the work accomplished in getting all the rule changes before the Board.  

Executive Director’s Report - Mr. Steve Thompson had several items to mention: 

Thanked Mr. Wuerflein for his letter to the Chairman of the House and Senate Appropriations Committee regarding salary caps;

Handed out the latest Land Protection Division Annual Report and commented on the cooperative efforts of those involved in producing the report;

Provided information regarding Legislative updates;

Advised that he was the keynote speaker at the Environmental Federation of Oklahoma meeting in Tulsa relating to tribal issues;

Stated that he would be attending an ECOS meeting on March 9 where be would be meeting with Mr. Mike Leavitt, the new EPA Administrator;

Asked Mr. Jimmy Givens, Legal Counsel to provide an update on the petition filed by PACE International Union and citizens of Ponca City seeking changes in the Air Quality Division fugitive dust rule; 

And answered questions and provided information regarding waste tire clean-up issues. 

Adjournment   Mr. Wuerflein called for adjournment of the meeting at 11:55 a.m. announcing the Forum to follow would begin with a presentation from Mr. Scott Thompson, Land Protection Division.           
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 1

 2

 3                           PROCEEDINGS

 4                  MR. WUERFLEIN:   Call the meeting

 5   to order.   This regular meeting of the

 6   Environmental Quality Board has been called

 7   according to the Oklahoma Open Meeting Act,

 8   Section 311 of Title 25 of the Oklahoma

 9   Statutes.

10             Notice was filed with the Secretary

11   of State on October 13th, 2003.   Agendas

12   were mailed to interested parties on

13   February 13th, 2004.

14             The agenda for this meeting was

15   posted at the Department of Environmental

16   Quality, 707 North Robinson in Oklahoma

17   City, Wednesday, February 25th, 2004.

18             Only matters appearing on the posted

19   agenda may be considered.   If this meeting

20   is continued or reconvened, we must

21   announce today the date, time and place of

22   the continued meeting and the agenda for

23   such continuation will remain the same as

24   today's agenda.

25             Before we start, I'd like to
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 1   introduce the newest Member of our Board. 

 2   Ken Purdy, has been appointed by the

 3   Governor to serve in the solid waste

 4   industry position.   He replaces Roger

 5   Miner, who resigned last December.

 6             I'm not going to take time to read

 7   all of this, but Ken has a -- has his

 8   degree in Wildlife Ecology from OSU -- had

 9   to put that in there -- and he's been

10   Chairman of the Advisory Council -- Solid

11   Waste Management Advisory Council for the

12   last three years.   He has been Director of

13   the Solid Waste Institute in Northeast

14   Oklahoma in Tahlequah.   

15             They tell me his expertise is

16   working with all ranges of government from

17   federal, state, local and to involve all

18   kinds of people in working with solid waste

19   problems and any kind of problems.   

20             And he serves on the Board of

21   Directors for Keep Oklahoma Beautiful, the

22   Governor's Recycling Economic Team,

23   Oklahoma Rural Development Council and the

24   Solid Waste Association of North America. 

25             And we sure welcome you, Ken, to the

                                                   Christy A. Myers            
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 1   Board.   I know you've been real familiar

 2   working with the Council, but we sure like

 3   having you here, too.

 4                  MR. PURDY:   Thank you, I

 5   appreciate it.

 6                  MR. WUERFLEIN:   Also, I want to

 7   recognize some guests in the audience. 

 8   I've been told that Jeff Short, who is a

 9   Member of our Water Quality Council, is

10   here with a class from Southwestern OSU at

11   Weatherford and -- are you around the pole,

12   Jeff?   I don't see you.   Oh, he's on that

13   end of the pole.   Okay.   It's the

14   Environmental Regulation class.   You're

15   sure welcome today.

16                  MR. SHORT:   Thank you.

17                  MR. WUERFLEIN:   Myrna, will you

18   do a roll call?

19                  MS. BRUCE:   Ms. Cantrell.

20                  MS. CANTRELL:   Here.

21                  MS. BRUCE:   Mr. Cassidy, absent. 

22   Mr. Coffman.

23                  MR. COFFMAN:   Here.

24                  MS. BRUCE:   Mr. Drake.

25                  MR. DRAKE:   Here.
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 1                  MS. BRUCE:   Ms. Galvin.

 2                  MS. GALVIN:   Present.

 3                  MS. BRUCE:   Mr. Johnston.

 4                  MR. JOHNSTON:   Here.

 5                  MS. BRUCE:   Mr. Mason.

 6                  MR. MASON:   Yes.

 7                  MS. BRUCE:   Mr. Paden is absent. 

 8   Mr. Purdy.

 9                  MR. PURDY:   Here.

10                  MS. BRUCE:   Mr. Roberts.

11                  MR. ROBERTS:   Here.

12                  MS. BRUCE:   Ms. Savage.

13                  MS. SAVAGE:   Here.

14                  MS. BRUCE:   Mr. Ukens.

15                  MR. UKENS:   Here.

16                  MS. BRUCE:   Mr. Wuerflein.

17                  MR. WUERFLEIN:   Present.

18             Item No. 3 on the agenda is Approval

19   of the Minutes of our November 18th

20   meeting.

21                  MR. JOHNSTON:   Move to approve.

22                  MR. COFFMAN:   Second.

23                  MR. WUERFLEIN:   Seconded by -- I

24   guess that was Jerry Johnston.

25                  MR. JOHNSTON:   Yes.
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 1                  MR. WUERFLEIN:   And Jack -- I

 2   can't -- I went blank on the first name

 3   there.   Jack Coffman.   Any other

 4   discussion?   Roll call.

 5                  MS. BRUCE:   Ms. Cantrell.

 6                  MS. CANTRELL:   Approved.

 7                  MS. BRUCE:   Mr. Coffman.

 8                  MR. COFFMAN:   Yes.

 9                  MS. BRUCE:   Mr. Drake.

10                  MR. DRAKE:   Yes.

11                  MS. BRUCE:   Ms. Galvin.

12                  MS. GALVIN:   Yes.

13                  MS. BRUCE:   Mr. Johnston.

14                  MR. JOHNSTON:   Yes.

15                  MS. BRUCE:   Mr. Mason.

16                  MR. MASON:   Yes.

17                  MS. BRUCE:   Mr. Purdy.

18                  MR. PURDY:   Abstain.

19                  MS. BRUCE:   Mr. Roberts.

20                  MR. ROBERTS:   Aye.

21                  MS. BRUCE:   Ms. Savage.

22                  MS. SAVAGE:   Yes.

23                  MS. BRUCE:   Mr. Ukens.

24                  MR. UKENS:   Yes.

25                  MS. BRUCE:   Mr. Wuerflein.
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 1                  MR. WUERFLEIN:   Yes.   

 2             Item No. 4 on the agenda is Election

 3   of Officers.   

 4                  MR. JOHNSTON:   Mr. Chairman.

 5                  MR. WUERFLEIN:   Jerry Johnston.

 6                  MR. JOHNSTON:   I would move that

 7   the current officers be retained for

 8   another year.

 9                  MR. WUERFLEIN:   I guess that is

10   me as the Chairman and Steve Mason as Vice-

11   Chair.

12                  MR. JOHNSTON:   That's you as

13   Chairman and Steve as Vice-Chair.

14                  MR. COFFMAN:   Second.

15                  MR. WUERFLEIN:   I heard a voice,

16   was it Bob or Jack?   Jack.   Okay.   Any

17   other discussion?   Any other nominations? 

18   I guess we'll call -- I'll turn it over to

19   roll call, I guess.

20                  MS. BRUCE:   Ms. Cantrell.

21                  MS. CANTRELL:   Yes.

22                  MS. BRUCE:   Mr. Coffman.

23                  MR. COFFMAN:   Yes.

24                  MS. BRUCE:   Mr. Drake.

25                  MR. DRAKE:   Yes.
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 1                  MS. BRUCE:   Ms. Galvin.

 2                  MS. GALVIN:   Yes.

 3                  MS. BRUCE:   Mr. Johnston.

 4                  MR. JOHNSTON:   Yes.

 5                  MS. BRUCE:   Mr. Mason.

 6                  MR. MASON:   Yes.

 7                  MS. BRUCE:   Mr. Purdy.

 8                  MR. PURDY:   Yes.

 9                  MS. BRUCE:   Mr. Roberts.

10                  MR. ROBERTS:   Aye.

11                  MS. BRUCE:   Ms. Savage.

12                  MS. SAVAGE:   Yes.

13                  MS. BRUCE:   Mr. Ukens.

14                  MR. UKENS:   Yes.

15                  MS. BRUCE:   Mr. Wuerflein.

16                  MR. WUERFLEIN:   Yes.   

17             No. 5 is the Rulemaking on Section

18   252:100, Air Quality.   And we will have a

19   presentation by Sharon Myers, our Air

20   Quality Council Chair.   I'm going to assume

21   we're going to take these as two separate

22   items, I guess?

23                  MS. MYERS:   Yes, sir.   Good

24   morning, Members of the Board.

25                  MR WUERFLEIN:   Good morning.
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 1                  MS. MYERS:   The Air Quality

 2   Council has been -- has two rules before

 3   you today.   We'll take you through those

 4   separately.

 5             The first item is for the proposed

 6   changes on Subchapters 5 and 7, to create a

 7   new category of facility to be called

 8   "permit exempt facility".   The proposal

 9   exempts facilities with actual emissions of

10   regulated air pollutants of 40 tons per

11   year or less and potential emissions below

12   Title V PSD and other non-attainment major

13   source thresholds from requirements to

14   obtain permits, pay annual operating fees,

15   and report emissions annually.   

16             These facilities, however, will

17   remain subject to all other applicable

18   state and federal air quality rules and

19   regulations.   The revisions necessary to

20   accomplish this include changes to OAC

21   252:100-5, Registration, Emission

22   Inventory, and Annual Operating Fees and

23   OAC 252:100-7, Permits for Minor

24   Facilities.

25             We've heard this rule, it's been
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 1   before the Council five different times,

 2   and we've worked it over pretty good and

 3   recommend that you pass it.   Are there any

 4   questions?

 5                  MR. WUERFLEIN:   Open it up to

 6   discussion from the Board.   Are there any

 7   questions on --

 8                  MR. COFFMAN:   Just one question. 

 9   If an industry that's exempted, changes

10   equipment, gets to a point where they

11   exceed the 40 tons per year, they would be

12   required to come back to you and --

13                  MS. MYERS:   Yes, sir.

14                  MR. COFFMAN:   -- file for a

15   permit?

16                  MS. MYERS:   Not me, the DEQ.

17                  MR. COFFMAN:   Well, DEQ.

18                  MS. MYERS:   Yes.

19                  MR. COFFMAN:   Okay.   So that part

20   doesn't change?

21                  MS. MYERS:   That part will not

22   change, they will still be required to get

23   a permit --

24                  MR. COFFMAN:   Okay.

25                  MS. MYERS:   -- if they have over
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 1   40 tons per year emissions.

 2                  MR. COFFMAN:   Okay.

 3                  MR. WUERFLEIN:   Any other

 4   questions from the Board?   Hershel.

 5                  MR. ROBERTS:   Sharon, how many

 6   permittees are there in the state that this

 7   would effect?   Do you know?

 8                  MS. MYERS:   Where's Dawson?   Off

 9   the top of my head, I do not, Hershel.

10                  MR. WUERFLEIN:   Is that the list

11   that was in the --

12                  MS. MYERS:   There is a list in

13   your Board packet that they went through

14   and evaluated all of those different

15   facilities, Hershel.

16                  MR. WUERFLEIN:   Look at about

17   page 15 in your packet, there is a list of

18   about --

19                  MR. ROBERTS:   That's meant to be

20   the entire list?

21                  MS. MYERS:   Yes.

22                  MR. ROBERTS:   How does that

23   number stack up relative to our neighboring

24   states?   Is the 40 ton used in other

25   places?

                                                   Christy A. Myers            
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 1                  MS. MYERS:   There is a technical

 2   document that the Agency did and I'm going

 3   to step back and let Eddie take over.

 4                  MR. TERRILL:   Yes, let me address

 5   that, because I can -- we did do a survey

 6   of the other states around us when we

 7   started looking at this about a year and a-

 8   half ago.   

 9             And it's kind of hard to say in some

10   states, because they have so many different

11   things that apply, so it's -- but we're

12   probably about in the middle.   Texas is a

13   little bit more lenient in some areas and

14   stricter in others, because of their

15   nonattainment situation.   And other states

16   have got -- Arkansas has got a system that

17   starts at 25 tons and goes from there.   

18             We settled on 40, simply because we

19   had a particular segment that we were

20   trying to keep from bringing into our

21   system, which was the ENP, oil and gas

22   folks, a lot of the small operators.   We

23   just didn't feel like we wanted to -- other

24   than knowing about them whenever we have a

25   situation of potential nonattainment, which
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 1   we've got the ability to address in here,

 2   we didn't feel like we would be doing

 3   anything but bogging down our system by

 4   bringing them into the fold.   So that's how

 5   we settled on 40, because that was about

 6   the cut.   

 7             We had a large group of, in the

 8   field ENP-type operators, that most of them

 9   weren't in the system anyway.   And this was

10   part of a promise that I made to the small

11   business folks that if we were going to

12   require them to have permits, that we would

13   either get them in the fold, do a concerted

14   effort to get those folks -- make a level

15   playing field or do something that would

16   get them out.   So this was part of that, as

17   well.

18             But we believe we're consistent with

19   what a lot of states are doing with the

20   minor source permit area.   This is just

21   designed to use our resources which are

22   limited in areas that have more

23   environmental concern.   I mean, that's all

24   this is, a redirection of our efforts.

25                  MR. WUERFLEIN:   Thank you, Eddie. 

                                                   Christy A. Myers            

                                                                                     Certified Shorthand Reporter

                                                                  15

 1   Any other comments or -- questions from the

 2   Board?

 3                  MR. UNIDENTIFIED:   I have one

 4   question.   Does this make our air less

 5   healthy?

 6                  MR. TERRILL:   No.   It doesn't do

 7   anything, because all we're doing for these

 8   facilities that we're exempting, is we fee

 9   them and we write them a permit.   And there

10   is no -- we're not doing anything here that

11   would allows a facility to emit anymore

12   than they're already emitting.   

13             We have a mechanism for doing

14   emissions inventory, if I believe that's

15   necessary, that allow us to do assessments

16   for modeling and whatever else we'll need. 

17   But this will do absolutely nothing, as far

18   as making it better or worse.   

19             I mean, it's just a permitting and

20   revenue generator for us and it's also a

21   drag on our staff to have to do these

22   permits and do the -- if you write a

23   permit, then it follows you'll do an

24   inspection.   So our compliance folks are

25   allowed to focus on the more difficult and

                                                   Christy A. Myers            

                                                                                     Certified Shorthand Reporter

                                                                  16

 1   more potentially environmentally harmful

 2   facilities as opposed to wasting our time

 3   going out and verifying what we already

 4   know, that they've got a permit and that's

 5   really all this is.   So, no, it won't do

 6   anything to the environment.

 7                  MR. WUERFLEIN:   Anyone else?   If

 8   not, I'll open it up to the public for

 9   public comment.   Are there any questions or

10   comments from the public?   Seeing none,

11   open it back up to any last questions from

12   the Board.   If not, I'll entertain a motion

13   to approve.

14                  MR. JOHNSTON:   Move to approve.

15                  MR. WUERFLEIN:   Jerry Johnston.

16                  MR. UKENS:   Second.

17                  MR. WUERFLEIN:   Second by Don

18   Ukens.   Roll call.

19                  MS. BRUCE:   Ms. Cantrell.

20                  MS. CANTRELL:   Yes.

21                  MS. BRUCE:   Mr. Coffman.

22                  MR. COFFMAN:   Abstain.

23                  MS. BRUCE:   Mr. Drake.

24                  MR. DRAKE:   Yes.

25                  MS. BRUCE:   Ms. Galvin.
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 1                  MS. GALVIN:   Yes.

 2                  MS. BRUCE:   Mr. Johnston.

 3                  MR. JOHNSTON:   Yes.

 4                  MS. BRUCE:   Mr. Mason.

 5                  MR. MASON:   Yes.

 6                  MS. BRUCE:   Mr. Purdy.

 7                  MR. PURDY:   Yes.

 8                  MS. BRUCE:   Mr. Roberts.

 9                  MR. ROBERTS:   Aye.

10                  MS. BRUCE:   Ms. Savage.

11                  MS. SAVAGE:   Yes.

12                  MS. BRUCE:   Mr. Ukens.

13                  MR. UKENS:   Yes.

14                  MS. BRUCE:   Mr. Wuerflein.

15                  MR. WUERFLEIN:   Yes.

16                  MS. BRUCE:   Motion passed.

17                  MR. WUERFLEIN:   Thank you.   Okay. 

18   Sharon.

19                  MS. MYERS:   The Department

20   proposes to amend Subchapter 13, Open

21   Burning Rule.   The Oklahoma Legislature

22   adopted requirements for activities to be

23   considered for fire training.   The statute,

24   Oklahoma Clean Air Act, 27A O.S. Section 2-

25   5-1-6.1, became effective November 1st,
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 1   2003.   

 2             For conformity, the Department

 3   proposes incorporating the new statute by

 4   reference into the rule.   Definitions of

 5   "fire training", "human-made structure" and

 6   "yard brush" have been added to OAC

 7   252:100-13-2.   

 8             In order to address concerns over

 9   open burning of yard waste, the Department

10   proposes the addition of a provision to

11   allow open burning of yard brush to OAC

12   252:100-13-7. 

13             Provisions to address general

14   conditions and requirements for allowed

15   open burning are proposed, including a

16   correction made in Section 9 that will add

17   an exemption for hydrocarbon flares from

18   the prohibition against burning between

19   sunset and sunrise.

20                  MR. WUERFLEIN:   Okay.   Is that

21   it?

22                  MS. MYERS:   That's it.

23                  MR. WUERFLEIN:   Any questions

24   from the Board?   I'll open this up to

25   discussion from the Board.   Seeing none,
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 1   are there any comments from the public? 

 2   Any discussion or comments?   If not, back

 3   to the Board.   

 4                  MR. DRAKE:   Move approval.

 5                  MR. COFFMAN:   Second.

 6                  MR. WUERFLEIN:   Bob Drake. 

 7   Second by Jack Coffman.   This is for -- we

 8   didn't specify last time.   This is changes

 9   to Subchapter 13.   Myrna.

10                  MS. BRUCE:   Ms. Cantrell.

11                  MS. CANTRELL:   Yes.

12                  MS. BRUCE:   Mr. Coffman.

13                  MR. COFFMAN:   Yes.

14                  MS. BRUCE:   Mr. Drake.

15                  MR. DRAKE:   Yes.

16                  MS. BRUCE:   Ms. Galvin.

17                  MS. GALVIN:   Yes.

18                  MS. BRUCE:   Mr. Johnston.

19                  MR. JOHNSTON:   Yes.

20                  MS. BRUCE:   Mr. Mason.

21                  MR. MASON:   Yes.

22                  MS. BRUCE:   Mr. Purdy.

23                  MR. PURDY:   Yes.

24                  MS. BRUCE:   Mr. Roberts.

25                  MR. ROBERTS:   Aye.
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 1                  MS. BRUCE:   Ms. Savage.

 2                  MS. SAVAGE:   Yes.

 3                  MS. BRUCE:   Mr. Ukens.

 4                  MR. UKENS:   Yes.

 5                  MS. BRUCE:   Mr. Wuerflein.

 6                  MR. WUERFLEIN:   Yes.   

 7                  MS. BRUCE:   Approved.

 8                  MR. WUERFLEIN:   Move on to Item

 9   No. 6, Section 205 on Hazardous Waste

10   Management.   We'll call on Jody Reinhart.

11                  MS. REINHART:   Yes, sir.   How are

12   you all today?

13                  MR. JOHNSTON:   Good.

14                  MS. REINHART:   Good.   Today is

15   just our typical annual readoption of the

16   regulations.   And we are bringing our state

17   program up to date with the July 1st, 2003,

18   rules.   

19             And between 2002 and 2003, the

20   federal regulations changed in regarding --

21   they made some changes regarding zinc

22   fertilizers from recycled hazardous

23   secondary materials.   They created a

24   national treatment variance for -- a new

25   treatment category for radioactive

                                                   Christy A. Myers            

                                                                                     Certified Shorthand Reporter

                                                                  21

 1   contaminated batteries.   

 2             There was a standard issued for the

 3   hazardous air pollutants for hazardous

 4   waste combustors.   In other words,

 5   corrections to the NESHAPs and the MACT

 6   requirements.

 7             We also discovered there was some

 8   errors in some things that we have

 9   previously incorporated and as you look

10   through the rulemaking, you will see those. 

11             There is one thing that we would

12   wish or request that the Board not adopt. 

13   If you look at 205:3-2, Part 60, and if you

14   see the underlined language there, it talks

15   about the Federal Register is synonymous

16   with the Oklahoma Register.   

17             We are talking in regard to the

18   Oklahoma exemption program there.   And at

19   this time, our Council is still considering

20   rules regarding that.   We haven't gone

21   through and promulgated those and we'll be

22   considering those at our next Board meeting

23   or Council meeting in April.

24                  MR. WUERFLEIN:   Jody, I didn't

25   really pick anything concerning zinc or
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 1   batteries in it.   You just have --

 2   regulated industry just has to know what

 3   section of the law that is theirs, I guess?

 4                  MS. REINHART:   Yeah.   This is

 5   just what is currently in the Code of

 6   Federal Regulations at this time.   As far

 7   as there being any zinc fertilizers, I

 8   believe that there is no regulated industry

 9   that's effected in the State of Oklahoma at

10   this point.   

11             But there -- we do have one

12   hazardous waste disposal facility in the

13   State of Oklahoma, the one that I'm

14   employed by, out there near Wynoka,

15   Oklahoma, and we may take waste from that

16   type of facility.   So in order for us to

17   make the playing ground, you know, level,

18   and consistent with the rules that have

19   already been promulgated by the federal

20   regulations, then we would just need to

21   adopt that part.

22                  MR. WUERFLEIN:   Okay.   Any other

23   questions from the Board?

24                  MR. MASON:   So are you suggesting

25   we pass this rule, but the Part 260
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 1   reference that's underlined, don't pass

 2   that?

 3                  MS. REINHART:   Yes, right.

 4                  MR. MASON:   Did your Council pass

 5   that?

 6                  MS. REINHART:   We did, but as we

 7   progressed through our agenda, we came

 8   across those rules.   This was first on our

 9   agenda, Steve.   

10                  MR. MASON:   Uh-huh.

11                  MS. REINHART:   And so when we got

12   to the rules that we were talking about

13   creating the exemption program for

14   Oklahoma, that part of it was continued to

15   the next Council meeting.   So we have not -

16   - there are no rules to bring before the

17   Board at this time.   

18             So if we go ahead and pass that -- I

19   mean, go ahead and approve this part right

20   here, we don't have the other part of the

21   program to go with it at this time.

22                  MR. MASON:   So should we just --

23   so it sounds like unofficially the Council

24   is unhappy with the rule they passed.   So

25   should we just send the rule back and let
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 1   you guys --

 2                  MS. REINHART:   We didn't pass

 3   anything right now regarding the exemption

 4   program.   The only thing we've done right

 5   now is create the reference into Part 260

 6   for it.   Does that make sense?   You have to

 7   --

 8

 9                  MR. MASON:   I don't understand

10   what's happening.

11                  MR. WUERFLEIN:   If we don't pass

12   this as written, then you won't have

13   anything to publish your rules into; is

14   that --

15                  MS. REINHART:   Well, we don't

16   have the exemption program to -- for a

17   regulated party to go through at this time

18   in Oklahoma.   

19             But this right here is the front-

20   lying language that would be in our rules,

21   but we don't have the back part of it which

22   talks about the exemption program.   

23             In other words, what steps -- if I

24   want to exempt a waste here in Oklahoma,

25   what steps do I have to take in order to
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 1   get that exempted in Oklahoma, to create it

 2   -- to not be a hazardous waste, not be

 3   defined as a hazardous waste any longer.   

 4                  MR. WUERFLEIN:   I'll recognize --

 5                  MR. SCOTT THOMPSON:   I'll see if

 6   I can help out a little bit here.   Yeah. 

 7   What we're trying to get done today is to

 8   simply adopt by reference some of the

 9   changes in the federal law and regulations.

10              And we did have -- we were going

11   for delegation of the delisting process

12   from EPA.   And EPA is very interested in us

13   accepting that authority.   However, we did

14   run into -- the way we had originally sort

15   of envisioned the rules for that part of

16   the process, we ran into some complications

17   in the manner in which we proposed it

18   originally from the Department.   

19             And so we have agreed that we don't

20   have it quite right, that portion of it. 

21   So what we're trying to do is just pass the

22   part that's not really having to do with

23   delisting, but it is other exemptions, I

24   believe, in the federal rules that have

25   been passed by EPA and hold off on the

                                                   Christy A. Myers            

                                                                                     Certified Shorthand Reporter

                                                                  26

 1   delisting portion of it; is that correct?

 2                  MR. SANGER:   Well, actually --

 3                  MR. SCOTT THOMPSON:   Here we go

 4   again.

 5                  MR. SANGER:   I'm Jerry Sanger,

 6   I'm an attorney for the Land Protection

 7   Division.   

 8             Originally at the Council -- at the

 9   Hazardous Waste Advisory Council meeting,

10   there were three agenda items that dealt

11   with the waste exclusion rule, which is

12   commonly known as the delisting rule.   Part

13   of it was mixed in with the adoption by

14   reference language, because it's in 3-2,

15   which deals with Incorporation by

16   Reference.   

17             In the Federal Register, the federal

18   program actually publishes the fact that

19   EPA does not approve a delisting or waste

20   exclusion petition.   So we put language in

21   there that said that Oklahoma would not do

22   that, because it's inappropriate to go

23   through the rulemaking process and do that

24   in Oklahoma and a similar process to get

25   public notice the way that the Federal
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 1   Register does it at the federal level.   

 2             So this part passed, the

 3   Incorporation by Reference part of the rule

 4   passed, and then we moved on to the next

 5   agenda item, which really got into two

 6   things, the waste exclusion rule in detail

 7   and fees that would accompany that part of

 8   the program.   

 9             Now, those two parts of the agenda

10   were continued.   The Council felt like that

11   there were enough comments from the public

12   that they didn't want to go ahead and vote

13   on them at that time, so those items were

14   continued.   But this small part, which is

15   in 3-2, Subparagraph B, was passed simply

16   because it was mixed in with the

17   Incorporation by Reference part of the

18   rule.   

19             So I believe what the Council's

20   recommendation is at this point, is if the

21   Board wants to go ahead and pass the

22   Incorporation by Reference part of the

23   rule, it can be done and simply exclude

24   this language that references 260:20 in the

25   Federal Register language.   It's not
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 1   necessary to include that to get the annual

 2   adoption by reference update.

 3                  MR. DRAKE:   The Board is confused

 4   so why don't the counsel give us a little -

 5   -

 6                  MR. WUERFLEIN:   Jimmy's got a --

 7   which counsel do you want first?   Jimmy's

 8   got his hand up.

 9                  MS. KRUG:   Jimmy's ready to say

10   something.   Go ahead.

11                  MR. DRAKE:   Jimmy can do it now.

12                  MR. WUERFLEIN:   Go ahead, Jimmy.

13                  MR. GIVENS:   Mr. Chairman, I just

14   want to ask one clarifying question and

15   that is, all the Council is asking for at

16   this point is to take out the sentence, in

17   260.20, "Federal Register is synonymous

18   with the Oklahoma Register" and everything

19   else would remain as it is shown; is that

20   right?

21                  MR. SANGER:   No, sir.   I believe

22   that what they want is that entire -- the

23   sentence that you read and then the next

24   sentence that says, in 260.20 Subparagraph

25   E, strike the words "or denial" and the
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 1   next sentence in 260.22, "references to the

 2   list in Subpart D of Part 261 and the

 3   reference to Section 261.3(A)(2)(ii) or

 4   (C), shall mean the list in Subpart D of

 5   Part 261 and 261.3(A)(2)(ii) or (C) as

 6   adopted by reference and applicable in

 7   Oklahoma".   

 8             Those three sentences deal only with

 9   the "delisting", the waste exclusion rule. 

10   And because the next agenda items were

11   continued, then this part, that language

12   that we just read, is really inapplicable

13   and out of place by itself.

14                  MR. GIVENS:   So what the Council

15   is asking for is to adopt everything as

16   shown with the exception of the underlying

17   language in 3(2)(B), because it relates to

18   other rules that were not passed by the

19   Council?

20                  MR. SANGER:   Yes, sir, that is

21   correct.

22                  MS. KRUG:   And there is no harm

23   in doing that.   I mean -- well, let me put

24   it this way.   What would be the harm in

25   waiting to adopt the whole rule until
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 1   everything is complete?   Is there a reason

 2   why this has to be done now and it can't be

 3   a complete package and come back at a later

 4   time?

 5                  MR. SANGER:   Well, I think,

 6   really, that's what the Council is

 7   proposing, is to do it -- to do the waste

 8   exclusion rule as an entire package and

 9   this is just a small part of that package. 

10             So what the Council -- what Ms.

11   Reinhart is suggesting is, don't pass this

12   little small part of that waste exclusion

13   package by itself, because it really makes

14   no sense.   Go ahead and vote to not pass

15   these three sentences and then the Board

16   can reconsider the entire waste exclusion

17   package at a later date, after the Council

18   re-votes on it.

19                  MS. KRUG:   So the Council had

20   already voted and this had already gotten

21   written up like this and that's why you had

22   to present it this way today?

23                  MR. SANGER:   Yes, ma'am, that's

24   correct.

25                  MS. KRUG:   Okay.   I'm with you. 
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 1   Typically, with Air Council I know -- and

 2   Jimmy, correct me if I'm wrong.   Typically,

 3   in the past, the Board has not -- has

 4   always been told that they are to adopt the

 5   rule as presented by the Council or it

 6   would have to go back to the Council if

 7   they make any amendments to it?

 8                  MR. GIVENS:   That's unique to the

 9   Air Quality Council.

10                  MS. KRUG:   Right.

11                  MR. GIVENS:   And this came

12   through the --

13                  MS. KRUG:   The Hazardous Waste.

14                  MR. GIVENS:   -- Hazardous Waste

15   Council.

16                  MS. KRUG:   Okay.   So we aren't in

17   a problem there?

18                  MR. GIVENS:   No.

19                  MS. KRUG:   Okay.

20                  MR. GIVENS:   Okay.

21                  MS. KRUG:   I'm with you now. 

22   Sorry.

23                  MR. MASON:   I'll still ask the

24   question, what harm would occur should we

25   just not take action on this recommendation
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 1   and push that back to the Council to

 2   present the next time?

 3                  MR. SANGER:   Well, let me make

 4   sure I understand your question.   Would it

 5   be to not vote on this adoption by

 6   reference rule at all?

 7                  MR. MASON:   Right.

 8                  MR. SANGER:   Well, the effect of

 9   that would be our state authorization would

10   be delayed by a year.   This part -- these

11   Incorporation by Reference rules are

12   necessary for the hazardous waste program

13   to be able to apply for authorization

14   through the 2003 CFR.   And without these

15   permanent rules in place, EPA won't even

16   consider our authorization application.

17                  MR. STEVE THOMPSON:   But the

18   delisting rule is not a part of the normal

19   reauthorization process.

20                  MR. SANGER:   That is correct,

21   it's not.

22                  MR. STEVE THOMPSON:   So part of

23   it has to go forward to allow us to have

24   the hazardous waste program authorized and

25   the rest of it is not typically a part of
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 1   that, so it needs to be reworked by the

 2   Council.

 3                  MR. SANGER:   Yes, sir.

 4                  MS. KRUG:   And you're fine to go

 5   ahead and make a motion and strike this

 6   underlying language, approve it except for

 7   this language, it's perfectly fine for you

 8   to do that.

 9                  MR. WUERFLEIN:   I'm ready to

10   recognize Bob.   Do you still have a

11   question?

12                  MR. DRAKE:   Well, as a point of

13   information, because obviously I don't

14   think we understand what you're looking for

15   but if that's -- if that's what you need to

16   keep a year delay, why --

17                  MR. WUERFLEIN:   Yes.   The way I

18   understand it, you want to incorporate by

19   reference Parts 261 and Parts 268 and not

20   do anything or just strike this part 260,

21   which is Paragraph B.   I see one head

22   shaking.

23                  MS. KRUG:   The underlined.

24                  MR. WUERFLEIN:   The underlined

25   parts of those sections, right.

                                                   Christy A. Myers            

                                                                                     Certified Shorthand Reporter

                                                                  34

 1                  MR. STEVE THOMPSON:   The

 2   hazardous waste authorization, I think, is

 3   somewhat different than maybe some of our

 4   authorizations in that it is an annual

 5   renewal.   You have to reauthorize that

 6   thing each year.   

 7             And so, as federal rules get

 8   adopted, the Council brings that to the

 9   Board so that the authorization process can

10   go forward.   Again, delisting is an

11   optional piece of that.   

12             I think there's going to be some

13   discussion.   What I've heard is, there is

14   some folks that want us to go forward with

15   delisting and then there were some folks

16   that said, well, gee, if we get just

17   delisted in Oklahoma, what about everywhere

18   else?   And so the notion that once you go

19   through the federal process, once you're

20   delisted, you're delisted everywhere.   

21             So I think that's the debate that's

22   going on and I think it's a good debate and

23   the Council will be taking that up in the

24   future.   But I think you're okay with what

25   they've brought to you so far today.
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 1                  MR. WUERFLEIN:   Okay.   Any other

 2   questions?

 3                  MR. MASON:   I might suggest that

 4   when later in the meeting of the Hazardous

 5   Waste Council, they realize an error in

 6   this rule, they should have gone back on

 7   their agenda and fixed the item.   

 8             And, you know, my problem is, we

 9   have an official recommendation from the

10   Council with an unofficial recommendation

11   from me in that we didn't intend to change

12   their official recommendation.

13                  MS. REINHART:   I understand, sir. 

14   And we'll make certain that this won't

15   happen again in the future.

16                  MR. MASON:   I guess my tendency

17   is, unless the sky is going to fall, just

18   send the whole thing back and get

19   organized.

20                  MS. REINHART:   Well, it's

21   authorization for the program and that's

22   probably more detrimental to the program

23   than not adopting that one specific --

24   those three sentences in Paragraph B.

25                  MR. DRAKE:   I see Steve's point,
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 1   but based on definite word from our in-

 2   house counsel and our Attorney General

 3   counsel, and the detriment, I support it. 

 4   I can certainly see his point.

 5                  MS. KRUG:   They just got ahead of

 6   themselves and they had already had an

 7   official vote and had to present it as they

 8   voted it out, is what it sounds like to me.

 9                  MS. REINHART:   Exactly.

10                  MR. MASON:   But I -- I don't

11   know, once you've moved farther down an

12   agenda in a meeting, can you go back to

13   that item to fix something?

14                  MS. KRUG:   I wasn't -- I don't

15   want to speak to that because I wasn't

16   there.   But it seems like that they've

17   learned their lesson, maybe.

18                  MS. REINHART:   Yes.   We'll make

19   certain this won't happen again.

20                  MR. WUERFLEIN:   I'm going to open

21   this up to comments from the -- questions

22   from the public, too, while we're mulling

23   about what we're doing.   

24             Any other questions or comments from

25   the public on this item?   Seeing none,

                                                   Christy A. Myers            

                                                                                     Certified Shorthand Reporter

                                                                  37

 1   we'll come back to the Board for any other

 2   questions or comments.   

 3                  MR. JOHNSTON:   I would make a

 4   motion to approve, but I would have to have

 5   somebody else read what the exact --

 6                  MR. WUERFLEIN:   We want a motion

 7   to approve the changes to Subparagraph C

 8   and Subparagraph I and exclude the changes

 9   to Subparagraph B.   Does that sound like

10   what you want recommended, Jody?

11                  MS. REINHART:   Well, adopt as

12   presented, except for 205-3, Paragraph B.

13                  MR. WUERFLEIN:   Accept -- okay,

14   all of it except for Subparagraph B.

15                  MS. REINHART:   Right.   Accept

16   everything except for that one section

17   right there.   Does that -- Jimmy.

18                  MR. JOHNSTON:   I'll move that. 

19                  MR. DRAKE:   Based on what I've

20   already said, I will second his motion.

21                  MR. WUERFLEIN:   Jerry and Bob

22   Drake.   Roll call.

23                  MS. BRUCE:   Ms. Cantrell.

24                  MS. CANTRELL:   Yes.

25                  MS. BRUCE:   Mr. Coffman.
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 1                  MR. COFFMAN:   Yes.

 2                  MS. BRUCE:   Mr. Drake.

 3                  MR. DRAKE:   Yes.

 4                  MS. BRUCE:   Ms. Galvin.

 5                  MS. GALVIN:   Yes.

 6                  MS. BRUCE:   Mr. Johnston.

 7                  MR. JOHNSTON:   Yes.

 8                  MS. BRUCE:   Mr. Mason.

 9                  MR. MASON:   No.

10                  MS. BRUCE:   Mr. Purdy.

11                  MR. PURDY:   Yes.

12                  MS. BRUCE:   Mr. Roberts.

13                  MR. ROBERTS:   Aye.

14                  MS. BRUCE:   Ms. Savage.

15                  MS. SAVAGE:   Yes.

16                  MS. BRUCE:   Mr. Ukens.

17                  MR. UKENS:   Yes.

18                  MS. BRUCE:   Mr. Wuerflein.

19                  MR. WUERFLEIN:   Yes.   

20             Agenda Item No. 7 on Laboratory

21   Accreditation.   Call on Elaine Stebler,

22   Vice-Chair of the Lab Services Advisory

23   Council.

24                  MS. STEBLER:   Good morning. 

25   Today we have proposed changes to the
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 1   Laboratory Accreditation Rules found in OAC

 2   253, Chapter 300.   

 3             In early 2003, the Oklahoma

 4   Corporation Commission contacted DEQ's

 5   Customer Service Division regarding methods

 6   for analysis of total petroleum

 7   hydrocarbons or TPH testing.   

 8             TPH testing is commonly used in the

 9   oil and gas industry as a screening tool to

10   characterize the source of spills as being

11   from gasoline range, diesel range, or

12   heavier hydrocarbons.   There is no EPA-

13   approved method for this testing, but

14   several states, including Oklahoma, have

15   developed consensus methods.   

16             The OCC requires that analytical

17   data be -- that is submitted to the agency

18   be from labs that participate in DEQ's

19   laboratory accreditation program.   So OCC

20   requested that DEQ include accreditation

21   using a TPH method developed by the Texas

22   Natural Resources Conservation Commission

23   in their laboratory accreditation program. 

24             DEQ proposed to include this method

25   and as a matter of convenience for the
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 1   laboratories that participate in the

 2   laboratory accreditation program to

 3   establish a specific category for petroleum

 4   hydrocarbon testing in the laboratory

 5   accreditation rules.

 6             We also realize that our methods

 7   that were referenced in the rules were out

 8   of date, so we propose changes to the

 9   laboratory accreditation rules to update

10   those method references.   

11             And, as you may recall, over the

12   last few years DEQ has been revising the

13   laboratory accreditation rules to make them

14   consistent with consensus standards that

15   are being developed by the National

16   Environmental Laboratory Accreditation

17   Conference.   

18             The proposed changes to the

19   laboratory accreditation rules that are

20   before you today also address minimum

21   requirements for the quality assurance

22   quality control plans and make these

23   requirements the same as the NELAC

24   requirements.

25             Finally, during discussion of
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 1   proposed changes to the rules, a question

 2   arose as to the fairness of the existing

 3   application fee for interim amendments to

 4   the existing laboratory accreditation. 

 5   This fee has been $850.00 and that was the

 6   same as the initial accreditation fee.   An

 7   example of an interim change to an existing

 8   laboratory accreditation would be the

 9   addition of a category or changing a method

10   of analysis for an existing outlet.   

11             The workload for review of such a

12   change is less than that required for an

13   initial accreditation review and DEQ

14   concurred that the fee should be less. 

15             Therefore, the proposed changes to

16   the rule establish an interim accreditation

17   fee of $500.00.

18             These changes were first discussed

19   by the Laboratory Services Advisory Council

20   on September 18, 2003, and were approved by

21   the Council at our December 4, 2003

22   meeting.   Judy Duncan is also here today

23   from the DEQ Customer Services Division and

24   she and I will be happy to answer any

25   questions.
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 1                  MR. WUERFLEIN:   Thank you.   Open

 2   this to discussion from the Board.   Any

 3   discussion from the Board?   

 4                  MS. GALVIN:   I'd like to ask a

 5   general question.

 6                  MR. WUERFLEIN:   Okay.   Jennifer.

 7                  MS. GALVIN:   I'm just curious. 

 8   Can you explain to me what the difference

 9   is between initial and interim?

10                  MS. STEBLER:   The initial

11   includes a total review of all of the

12   laboratory facilities and all of the

13   categories that their laboratory is going

14   to be accredited for and all the methods

15   and all the QAQC plans and everything.   

16             And a laboratory can be accredited

17   for one category, two categories, ten

18   categories.   But if a laboratory is

19   initially accredited for, say, ten

20   categories but wants to add an eleventh

21   one, then they would have -- as it has

22   been, they would have to pay an equivalent

23   fee to add that one more category.   And we

24   don't believe that that is justified

25   because the lab has already been checked

                                                   Christy A. Myers            

                                                                                     Certified Shorthand Reporter

                                                                  43

 1   out for all the rest of its procedures and

 2   facilities, et cetera, and to add one more

 3   category should not be as costly for the

 4   DEQ to review as it is initially.   So we're

 5   going from $850.00 to $500.00.

 6                  MS. GALVIN:   Thank you.

 7                  MR. STEVE THOMPSON:   It just --

 8   Mr. Chairman.

 9                  MR. WUERFLEIN:   Steve.

10                  MR. STEVE THOMPSON:   Just as a

11   point of information, I think the fiscal

12   impact to the agency is what, Judy, less

13   than $5,000.00?

14                  MS. DUNCAN:   Yes.   (Inaudible).

15                  MR. WUERFLEIN:   Do you have any

16   other comments, Judy?   Just waiting for

17   questions?   Okay.   I'll open this up to

18   questions from the public.   Any questions

19   or comments from the public?   Seeing none,

20   I'll return to the Board.   Are there any

21   questions or comments from the Board?   If

22   not, I'll accept a motion to approve.

23                  MR. MASON:   I would make a motion

24   to approve the proposal.

25                  MR. WUERFLEIN:   Steve Mason.   Is
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 1   there a second?

 2                  MR. COFFMAN:   Second.

 3                  MR. WUERFLEIN:   Jack Coffman. 

 4   Roll call.

 5                  MS. BRUCE:   Ms. Cantrell.

 6                  MS. CANTRELL:   Yes.

 7                  MS. BRUCE:   Mr. Coffman.

 8                  MR. COFFMAN:   Yes.

 9                  MS. BRUCE:   Mr. Drake.

10                  MR. DRAKE:   Yes.

11                  MS. BRUCE:   Ms. Galvin.

12                  MS. GALVIN:   Yes.

13                  MS. BRUCE:   Mr. Johnston.

14                  MR. JOHNSTON:   Yes.

15                  MS. BRUCE:   Mr. Mason.

16                  MR. MASON:   Yes.

17                  MS. BRUCE:   Mr. Purdy.

18                  MR. PURDY:   Yes.

19                  MS. BRUCE:   Mr. Roberts.

20                  MR. ROBERTS:   Aye.

21                  MS. BRUCE:   Ms. Savage.

22                  MS. SAVAGE:   Yes.

23                  MS. BRUCE:   Mr. Ukens.

24                  MR. UKENS:   Yes.

25                  MS. BRUCE:   Mr. Wuerflein.
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 1                  MR. WUERFLEIN:   Yes.   

 2                  MS. BRUCE:   Motion passed.

 3                  MR. WUERFLEIN:   Thank you.   We'll

 4   go on to Agenda Item No. 8, which is the

 5   Radiation Management Division proposal, and

 6   there's several of these.   I'll call on

 7   Steve Woods; is that right?

 8                  MR. WOODS:   That's correct.

 9                  MR. WUERFLEIN:   Steve Woods is

10   presenting this today as Vice-Chair of the

11   Radiation Management Council.

12                  MR. WOODS:   Good morning.

13                  MR. WUERFLEIN:   Good morning. 

14   Break this up however you want to.

15                  MR. WOODS:   Okay.   What we'd like

16   to do is to vote on as a unit, so I would

17   like to go ahead and present the entire

18   packet at once, if that would be

19   acceptable.

20                  MR. WUERFLEIN:   Okay.

21                  MR. WOODS:   It's a very broad set

22   of changes.   You have received extensive

23   explanations of the material in the packet

24   the DEQ staff sent to you, so I'll not go

25   into detail on each one.
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 1             The first change, Subchapters 1 and

 2   3, does various housekeeping such as

 3   keeping definitions up to date, including

 4   some requirements that were omitted from

 5   the original rule, such as requiring

 6   notifications of overdoses and other

 7   incidents.   

 8             The second change, Subchapters 5 and

 9   7, corrects an oversight in the initial

10   rules which technically prohibited

11   industrial radiographers who were certified

12   by other states to operate in Oklahoma for

13   an extended period of time.   

14             This was unintentional and has not

15   been enforced by the staff, but is being

16   removed.   This change also clarifies

17   requirements for radiation users licensed

18   or registered in other states who wish to

19   work in Oklahoma.

20             The third change, Subchapter 10, is

21   the most important part of the package. 

22   Oklahoma currently treats materials coming

23   under the agreement state program in a

24   different way than other radioactive

25   materials.   There is no technical or risk-
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 1   based justification for the dual system and

 2   every other agreement state regulates both

 3   types of radioactive materials in the same

 4   way.   

 5             The proposed change consolidates

 6   radium and accelerator-produced radioactive

 7   material into one coherent system.   The

 8   staff and the Council have expanded great

 9   effort to make the transition into a

10   consolidated program a smooth one that does

11   not disrupt licensee operations.

12             The other change in Subchapter 10 is

13   an increase in fees for the radioactive

14   material users.   The current system of fees

15   was set up in 1996.   As described in your

16   packet, since that time the Legislature has

17   stopped funding for part of the radiation

18   program.   There has been considerable

19   inflation and costs of operating the

20   program have gone up.   

21             The proposed rule change proposes a

22   twenty-five percent fee increase for most

23   fee categories to bring fees in line with

24   current costs of the program.   The new fees

25   that Oklahoma -- the new fees keep Oklahoma
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 1   fees lower than the corresponding federal

 2   fees and most cases substantially lower. 

 3             It is important to note that the

 4   consolidation of the program and the fee

 5   increase were passed by unanimous vote of

 6   the Radiation Management Advisory Council

 7   and that no adverse comments were made on

 8   these changes.

 9             The fourth change in Subchapter 15,

10   which covers x-ray industrial radiography,

11   the proposed change puts a new requirement

12   to harmonize the regulations governing x-

13   ray radiography and radioactive materials

14   radiography.   This will also make

15   Oklahoma's program more like other states

16   and avoid any problems with Oklahoma

17   certified radiographers being recognized to

18   work in other states.

19             The fifth proposed change was to

20   Subchapter 19, dealing with XRF instruments

21   used for lead-based paint detection.   In

22   the current week, DEQ learned some people

23   effected by this rule were not aware of it

24   and had concerns about the change.   This

25   happened even though DEQ had met its legal
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 1   obligation to provide notice, including

 2   making mailings to the last known addresses

 3   of the effected parties.   

 4             The DEQ staff prefers to remove this

 5   rulemaking from the package to give time to

 6   meet with the effected parties and try to

 7   address their concerns in the future

 8   rulemaking.   Staff discussed this with the

 9   Chairman and Vice-Chairman of the Radiation

10   Management Advisory Council, who supported

11   the staff recommendation.   

12             So we are requesting that the Board

13   adopt this package without the changes to

14   Subchapter 19 and we have provided language

15   for a motion to do this if the Board

16   accepts this recommendation.

17             The sixth major change to Subchapter

18   20 of the rules, this has provisions

19   relating to the reporting of incidents,

20   such as thefts or losses of radiation-

21   producing machines or human overexposures

22   involving radiation from such machines. 

23             The final change moves existing

24   language for worker communications that are

25   currently in Part 19 of Subchapter 10 to a
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 1   separate subchapter.   The new subchapter

 2   applies to all sources of radiation instead

 3   of the current situation where these apply

 4   only to Subchapter 10 licensees.

 5             The proposed changes are adopted

 6   unanimously by the Radiation Management

 7   Advisory Council and there have been no

 8   adverse comments on them.   

 9             On behalf of the Radiation

10   Management Advisory Council, I request that

11   the Board adopt the proposed changes with

12   the exception of Subchapter 19, as I have

13   discussed.

14                  MR. WUERFLEIN:   Okay.   Are there

15   any questions for Mr. Woods?   

16                  MR. MASON:   Looking at Subchapter

17   19 --

18                  MR. WOODS:   Excuse me?

19                  MR. MASON:   -- looking at

20   Subchapter 19, which you're recommending we

21   don't pass, it seems to me that it's pretty

22   innocuous what's in there.   So if your

23   Council's already passed it and there's

24   been public notice, does it just makes

25   sense to go ahead and pass that?
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 1                  MR. WOODS:   We were -- the staff

 2   and the Radiation Management Advisory

 3   Council were trying to accommodate those

 4   citizens that felt like they were unaware

 5   of these proposed changes and they felt

 6   like they could provide some input and may

 7   sway the rules one way or the other

 8   regarding some of the activities they do

 9   with their machines.   

10             That was the reason that we agreed

11   with the staff that we would pull that

12   particular part of the rules and reconsider

13   those, allowing those individuals to have

14   time to comment.

15                  MR. MASON:   Maybe this is just an

16   editorial comment, having come from a

17   council.   We've got councils passing stuff

18   and we're not doing what the councils are

19   suggesting.   And I think 19 seems innocuous

20   and you guys talked about it.   

21                  MR. WUERFLEIN:   Any other

22   questions?   Hershel.

23                  MR. ROBERTS:   How many XRF units

24   are or would be licensed in the state?   Any

25   idea?
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 1                  MR. WOODS:   I'll have to defer

 2   that to Mr. Broderick.

 3                  MR. BRODERICK:   Basically, there

 4   are about twenty-five total XRF machines in

 5   the state.   There are two which are

 6   currently regulated and twenty-three which

 7   fall under this exemption.

 8                  MS. GALVIN:   I would like to

 9   comment that those twenty-three -- and I

10   have no knowledge of who they are, that

11   they -- and they may not be the people who

12   are asking you for extra time.   But if they

13   are going to fall under a new regulation,

14   that they should be given time to consider

15   this regulation.   I don't see how it --

16   unless the Board -- the Council sees that

17   there is some sort of adverse impact, I

18   think we should give your recommendation

19   due consideration.

20                  MR. WOODS:   Thank you.

21                  MR. WUERFLEIN:   Okay.   Any other

22   comments?   If not, I'll open it up to

23   public comment.   Are there any comments or

24   questions from the public?   Seeing none, go

25   back to the Board.   In the comments we've
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 1   had, it looks like we can consider the

 2   whole package as one.   I think we might

 3   have to break it up into subsections, but

 4   it doesn't look like there's any comments

 5   or questions to do that, so --

 6                  MR. MASON:   I guess I would make

 7   a motion, trusting a Council where there's

 8   been public comment, to pass the entire

 9   package.

10                  MR. WUERFLEIN:   Is there a second

11   to that motion?   Seeing none, is there an

12   alternate motion?   Jennifer.

13                  MS. GALVIN:   I would propose that

14   we accept all of the proposed changes with

15   the exception of Subchapter 19.

16                  MR. UKENS:   Second.

17                  MR. WUERFLEIN:   Second by Don

18   Ukens.   Roll call vote.

19                  MS. CANTRELL:   What are we voting

20   on?

21                  MR. WUERFLEIN:   We are voting on

22   --

23                  MS. CANTRELL:   Are we voting on

24   the second proposal?

25                  MR. WUERFLEIN:   -- the second
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 1   proposal, Jennifer's motion was the only

 2   one that received a second.

 3                  MS. CANTRELL:   Okay.

 4                  MR. WUERFLEIN:   So we're voting

 5   on the entire package with the exception of

 6   Section 19.

 7                  MS. CANTRELL:   Okay.   Thank you.

 8                  MS. BRUCE:   Ms. Cantrell.

 9                  MS. CANTRELL:   Yes.

10                  MS. BRUCE:   Mr. Coffman.

11                  MR. COFFMAN:   Yes.

12                  MS. BRUCE:   Mr. Drake.

13                  MR. DRAKE:   Yes.

14                  MS. BRUCE:   Ms. Galvin.

15                  MS. GALVIN:   Yes.

16                  MS. BRUCE:   Mr. Johnston.

17                  MR. JOHNSTON:   Yes.

18                  MS. BRUCE:   Mr. Mason.

19                  MR. MASON:   No.

20                  MS. BRUCE:   Mr. Purdy.

21                  MR. PURDY:   Yes.

22                  MS. BRUCE:   Mr. Roberts.

23                  MR. ROBERTS:   Aye.

24                  MS. BRUCE:   Ms. Savage.

25                  MS. SAVAGE:   Yes.
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 1                  MS. BRUCE:   Mr. Ukens.

 2                  MR. UKENS:   Yes.

 3                  MS. BRUCE:   Mr. Wuerflein.

 4                  MR. WUERFLEIN:   Yes.   

 5                  MS. BRUCE:   Motion passed.

 6                  MR. WUERFLEIN:   Are we still all

 7   right to keep going without a break?   Okay. 

 8             Item No. 9 is Land Application of

 9   Biosolids and this will be presented by

10   Lowell Hobbs, Chair of the Water Quality

11   Management Council.

12                  MR. HOBBS:   Chapter 605 and 648

13   both address the federal NPDES program. 

14   The regulated community has voiced that the

15   requirements in two separate chapters has

16   caused confusion when trying to determine

17   what is necessary to comply with the rules.

18             There are very few changes made to

19   the revisions of 605 and 648 when they were

20   merged into the new 606.

21             One definition was added based on

22   the request of EPA and one definition was

23   clarified to make consistent with other DEQ

24   rule chapters.

25             Also, the Incorporation by Reference
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 1   to federal regulations was updated.   There

 2   were no technical changes or changes to

 3   fees.

 4             The only comments received on the

 5   new rule chapter related to the correction

 6   of typographical errors and questions of

 7   where provisions were located.   A cross-

 8   reference sheet was prepared and those

 9   items located in Chapter 4 in the state

10   statutes were explained.

11             The Council voted unanimously to

12   recommend that the Board revoke Chapter 605

13   and 648 and approve the new Chapter 606.

14                  MR. WUERFLEIN:   Thank you.   Open

15   it up for questions from the Board.   Any

16   comments or questions from the Board?   If

17   not, we'll open it up to comments from the

18   public.   Are there any questions or

19   comments from the public?   Seeing none,

20   return to the Board.   Don, go ahead.

21                  MR. UKENS:   I do have a question,

22   Mr. Chairman.   On page 14, 606-7, under

23   monitoring wells, it says DEQ may require

24   monitoring wells.   What determines if DEQ

25   does or doesn't?
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 1                  MR. HOBBS:   Let me refer that

 2   question to Shellie Chard of our staff.

 3                  MS. MCCLARY:   I'm Shellie Chard-

 4   McClary of the Water Quality Division.   The

 5   provision in the monitoring wells, it's

 6   basically tied to other site-specific

 7   criteria on the specific permit holder

 8   based on wastewater that may be in surface

 9   impoundments prior to discharge.   

10             This is a provision that we have had

11   in the rules for many years.   I can only

12   think of about six or eight facilities that

13   have been required to install monitoring

14   wells and those are evaluated on a

15   technical basis, site-by-site criteria.

16                  MR. WUERFLEIN:   Any further

17   questions?   Some people are still thumbing

18   through the report, so I'm going to give

19   you a little time.

20                  MR. UKENS:   I did have one other

21   question.

22                  MR. WUERFLEIN:   Okay, Don.

23                  MR. UKENS:   Are we down to the

24   Chapter 641 or are we talking about that,

25   too?

                                                   Christy A. Myers            

                                                                                     Certified Shorthand Reporter

                                                                  58

 1                  MR. WUERFLEIN:   I don't believe

 2   so, Don.   I think that's going to come up a

 3   couple --

 4                  MS. MCCLARY:   641 will be Item

 5   No. 11.   We're currently addressing Item

 6   No. 9 on the agenda.

 7                  MR. STEVE THOMPSON:   I think

 8   there is maybe a little historical

 9   perspective.   The sludge program -- I'm

10   sorry, what do you call it now?

11                  MS. MCCLARY:   EPA has moved to

12   the term "biosolid".

13                  MR. STEVE THOMPSON:   Yes, the

14   sludge program and the discharge program

15   traditionally were separate programs.   EPA

16   has moved that into one program now and it

17   became confusing for municipalities to go

18   to two separate chapters.   

19             As a result of that and a result of

20   the fact that EPA has that in one program

21   now, the Council is recommending that we

22   just combine those.   I think there is no

23   technical changes to what we've done in the

24   past.   But that gives you a little history

25   of what happened.
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 1                  MR. DRAKE:   Mr. Chairman, I move

 2   approval to recommend it.

 3                  MS. CANTRELL:   Second.

 4                  MR. WUERFLEIN:   That was Bob

 5   Drake, second by Ms. Cantrell.   Roll call.

 6                  MS. BRUCE:   Ms. Cantrell.

 7                  MS. CANTRELL:   Yes.

 8                  MS. BRUCE:   Mr. Coffman.

 9                  MR. COFFMAN:   Yes.

10                  MS. BRUCE:   Mr. Drake.

11                  MR. DRAKE:   Yes.

12                  MS. BRUCE:   Ms. Galvin.

13                  MS. GALVIN:   Yes.

14                  MS. BRUCE:   Mr. Johnston.

15                  MR. JOHNSTON:   Yes.

16                  MS. BRUCE:   Mr. Mason.   He

17   stepped away.

18                  MR. WUERFLEIN:   He stepped away

19   for a second.

20                  MS. BRUCE:   Mr. Purdy.

21                  MR. PURDY:   Yes.

22                  MS. BRUCE:   Mr. Roberts.

23                  MR. ROBERTS:   Aye.

24                  MS. BRUCE:   Ms. Savage.

25                  MS. SAVAGE:   Yes.
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 1                  MS. BRUCE:   Mr. Ukens.

 2                  MR. UKENS:   Yes.

 3                  MS. BRUCE:   Mr. Wuerflein.

 4                  MR. WUERFLEIN:   Yes.   

 5                  MS. BRUCE:   Motion passed.

 6                  MR. WUERFLEIN:   Going on to Rule

 7   10, which is Industrial Wastewater Systems. 

 8   Turn it back over to Mr. Hobbs.

 9                  MR. HOBBS:   This is OAC 252:616. 

10   This chapter contains minor changes, which

11   includes the clarification of the

12   definition of "beneficial use" to be

13   consistent with other rule chapters and a

14   formatting change to clarify requirements

15   related to separation distances.   There

16   were no technical changes or changes to fee

17   rules.   

18             The possibility of changes to

19   requirements for separation distances was

20   discussed in previous Environmental Quality

21   Board and Water Quality Management Advisory

22   Council meetings and it was determined by

23   the Council that no changes should be made

24   without a workgroup formed to evaluate the

25   entire chapter.
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 1             The staff is now in the process of

 2   securing interested parties to work on this

 3   rule -- on the rule re-write and should

 4   have suggested changes to the Council in

 5   calendar year 2005.   

 6             Council recommends the changes

 7   presented to the Board for consideration by

 8   unanimous vote.

 9                  MR. WUERFLEIN:   Thank you.   Turn

10   this over to the Board.   Are there

11   questions from the Board?   Hershel.

12                  MR. ROBERTS:   Yes.   How did the

13   Council come up with the language, tend to

14   pollute?   How was it recommended as a --

15                  MR. HOBBS:   I didn't hear the

16   question.

17                  MR. ROBERTS:   How was it

18   recommended or did the Council come up with

19   the language, tend to pollute, in

20   beneficial use definition?

21                  MS. MCCLARY:   This definition has

22   been an ongoing source of debate.   It was

23   kind of a compilation of, well, this is

24   better than that but still probably not

25   ideal.   The language as it's presented here
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 1   makes it consistent with what is in other

 2   DEQ rule chapters.   Again, as part of that

 3   workgroup that is currently in the process

 4   of being formed, that will be re-evaluated

 5   again.

 6                  MR. ROBERTS:   So we're using the

 7   term, tend to pollute, in other places?

 8                  MS. MCCLARY:   Yes.

 9                  MR. ROBERTS:   I just haven't

10   caught that before.

11                  MS. MCCLARY:   Yes.

12                  MR. ROBERTS:   Because that's

13   terrible language.

14                  MS. MCCLARY:   I will not

15   disagree.   

16                  MR. WUERFLEIN:   Anyone else? 

17   Other questions?   If not, I'll open it up

18   to public comment.   Are there any questions

19   or comments from the public?   Seeing none,

20   back to the Board.   Any further comments?

21                  MS. MCCLARY:   Mr. Chairman, if I

22   may?

23                  MR. WUERFLEIN:   Shellie.

24                  MS. MCCLARY:   Any one of the

25   Board Members that would have an interest
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 1   in serving on the rule rewrite on this

 2   chapter, if you would just let me know.   We

 3   typically will have at least one Board

 4   Member have the opportunity to participate. 

 5   Ms. Savage has participated in the past, so

 6   if anyone would like to do that, you might

 7   just let me know or let Mr. Thompson know

 8   and we'll be sure and get you on that

 9   mailing list.

10                  MR. WUERFLEIN:   All right.    Roll

11   call.

12                  MS. BRUCE:   Ms. Cantrell.

13                  MS. CANTRELL:   Yes.

14                  MS. BRUCE:   Mr. Coffman.

15                  MR. COFFMAN:   Yes.

16                  MS. BRUCE:   Mr. Drake.

17                  MR. DRAKE:   Yes.

18                  MS. BRUCE:   Ms. Galvin.

19                  MS. GALVIN:   Yes.

20                  MS. BRUCE:   Mr. Johnston.

21                  MR. JOHNSTON:   Yes.

22                  MS. BRUCE:   Mr. Mason.

23                  MR. MASON:   Yes.

24                  MS. BRUCE:   Mr. Purdy.

25                  MR. PURDY:   Yes.
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 1                  MS. BRUCE:   Mr. Roberts.

 2                  MR. ROBERTS:   No.

 3                  MS. BRUCE:   Ms. Savage.

 4                  MS. SAVAGE:   Yes.

 5                  MS. BRUCE:   Mr. Ukens.

 6                  MR. UKENS:   Yes.

 7                  MS. BRUCE:   Mr. Wuerflein.

 8                  MR. WUERFLEIN:   Yes.   

 9                  MS. BRUCE:   Motion passed.

10                  MR. WUERFLEIN:   Continue on with

11   Item No. 11, Section 641 on Sewage Disposal

12   Systems.   Mr. Hobbs.

13                  MR. HOBBS:   This is 252:641,

14   Individual and Small Public On-Site Sewage

15   Disposal Systems.   There were many changes

16   made to this chapter, including changes to

17   technical requirements, changes to make

18   this chapter consistent with other DEQ rule

19   chapters, and changes to training and

20   certification requirements, increase in

21   fees and the correction of typographical

22   errors.   

23             These rules were sent out for public

24   comment well in advance of the Council

25   meeting and comments were received, changes
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 1   were made, and the rule was distributed

 2   again.   Most of the comments were

 3   satisfactorily addressed prior to the

 4   Council meeting.   There were additional

 5   comments voiced at the Council meeting. 

 6   Many of these comments were related to

 7   adding an additional system to the rules to

 8   preclude them from the requirement of

 9   installers having to explain that these

10   systems were considered to be alternative

11   systems.

12             The staff is continuing to look at

13   new systems that have a proven track record

14   and will consider adding new systems to the

15   rule at each revision.   After a lengthy

16   discussion, the Council recommends the

17   changes presented to the Board for

18   consideration by unanimous vote.

19                  MR. WUERFLEIN:   Okay.   I'll open

20   it up to comments from the Board.   Don

21   Ukens.

22                  MR. UKENS:   I have a question,

23   just for my own information.   How are the

24   leakage tests here different than what the

25   Ag Department would use for, say, the hog
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 1   lagoons?

 2                  MR. HOBBS:   I'll call on Gary

 3   Collins to come and address that issue.

 4                  MR. COLLINS:   First of all, I'm

 5   not familiar with what the Ag Department

 6   uses.   But what we do is we dig a hole in

 7   the bottom of the lagoon, six inches deep,

 8   fill it with water and see if it drops an

 9   inch in an hour, then that's a failing

10   test.   They have to line the lagoon with

11   synthetic liner or bentonite liner.   

12             All we did in these rules is we

13   added the requirement that they must do a

14   pre-soak, which we were requiring anyways,

15   but the rules weren't real clear on that,

16   so that's what we do.   But I'm not sure

17   what the Agriculture Department does.

18                  MR. WUERFLEIN:   Any questions? 

19   I'll go ahead and open it up to comments

20   from the public.   Questions from the

21   public?   I'll give everyone plenty of time

22   to review the section.   Any other questions

23   or comments, jump in anytime.   

24                  MR. ROBERTS:   Can I ask a

25   question?

                                                   Christy A. Myers            

                                                                                     Certified Shorthand Reporter

                                                                  67

 1                  MR. WUERFLEIN:   Hershel.

 2                  MR. ROBERTS:   How would I -- how

 3   would I become a certified soil profiler

 4   under these rules?   I see the fees, but I

 5   don't see the --

 6                  MR. COLLINS:   Chapter 22, I

 7   believe.   Did we not make any -- yeah, we

 8   did, so it should be in there, Chapter 22. 

 9                  MR. ROBERTS:   Thank you.

10                  MR. WUERFLEIN:   Any final

11   questions or comments from anyone?   If not,

12   I'll entertain a motion to accept the

13   proposal.

14                  MR. JOHNSTON:   So moved.

15                  MR. WUERFLEIN:   Jerry Johnston.

16                  MR. GALVIN:   Second.

17                  MR. WUERFLEIN:   Seconded by

18   Jennifer Galvin.   Roll call.

19                  MS. BRUCE:   Ms. Cantrell.

20                  MS. CANTRELL:   Yes.

21                  MS. BRUCE:   Mr. Coffman.

22                  MR. COFFMAN:   Yes.

23                  MS. BRUCE:   Mr. Drake.

24                  MR. DRAKE:   Yes.

25                  MS. BRUCE:   Ms. Galvin.
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 1                  MS. GALVIN:   Yes.

 2                  MS. BRUCE:   Mr. Johnston.

 3                  MR. JOHNSTON:   Yes.

 4                  MS. BRUCE:   Mr. Mason.

 5                  MR. MASON:   Yes.

 6                  MS. BRUCE:   Mr. Purdy.

 7                  MR. PURDY:   Yes.

 8                  MS. BRUCE:   Mr. Roberts.

 9                  MR. ROBERTS:   Aye.

10                  MS. BRUCE:   Ms. Savage.

11                  MS. SAVAGE:   Yes.

12                  MS. BRUCE:   Mr. Ukens.

13                  MR. UKENS:   Yes.

14                  MS. BRUCE:   Mr. Wuerflein.

15                  MR. WUERFLEIN:   Yes.   

16             I want to check, it's after 10:30. 

17   Do we need to take a break?

18                  THE REPORTER:   I'm fine.

19                  MR. WUERFLEIN:   You're fine. 

20   Does anybody else need a recess?   We'll

21   continue with the deal.

22             Item No. 12, Water and Wastewater

23   Operator Certification Rules, will be

24   presented by Rick Ritter, Chair of the

25   Water Works and Wastewater Works Advisory
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 1   Council.

 2                  MR. RITTER:   Thank you, Mr.

 3   Chairman.   And on behalf of the Water and

 4   Wastewater Works Advisory Council, I

 5   appreciate the Board allowing me to present

 6   this.   

 7             This rulemaking is to revise and

 8   clarify the current Operator Certification

 9   Rules, Title 252:710, Subchapter 3-34(C)

10   amends the rules to include requirements

11   for assistant superintendents or assistant

12   supervisors.   

13             Title 252, Chapter 710, Subchapter

14   3-38, revokes the provision on reciprocity

15   which is contained in State Statutes at 59

16   O.S. 1107.   

17             Title 252, Chapter 710, Subchapter

18   5-59 amends the rules to include

19   requirements for distribution and

20   collection technicians.   

21             Title 252, Chapter 710, Subchapter

22   3-35 amends the rules to provide additional

23   credit and/or options for experience for

24   applicants wishing to upgrade their water

25   works or wastewater works laboratory
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 1   license to Class A.   

 2             The Water Works and Wastewater Works

 3   Advisory Council studied these changes,

 4   unanimously approved them and respectfully

 5   request that this Board approve them for

 6   implementation.

 7                  MR. WUERFLEIN:   Questions?   Any

 8   questions for Mr. Ritter?   Public comments

 9   or public questions?   Any discussion from

10   the public?   Return to the Board.   There

11   are no comments.   Is there a motion to

12   approve the proposal?

13                  MR. UKENS:   Move for adoption.

14                  MR. WUERFLEIN:   Don Ukens.

15                  MR. COFFMAN:   Second.

16                  MR. WUERFLEIN:   Seconded, Jack

17   Coffman.   Roll call, Myrna.

18                  MS. BRUCE:   Ms. Cantrell.

19                  MS. CANTRELL:   Yes.

20                  MS. BRUCE:   Mr. Coffman.

21                  MR. COFFMAN:   Yes.

22                  MS. BRUCE:   Mr. Drake.

23                  MR. DRAKE:   Yes.

24                  MS. BRUCE:   Ms. Galvin.

25                  MS. GALVIN:   Yes.
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 1                  MS. BRUCE:   Mr. Johnston.

 2                  MR. JOHNSTON:   Yes.

 3                  MS. BRUCE:   Mr. Mason.

 4                  MR. MASON:   Yes.

 5                  MS. BRUCE:   Mr. Purdy.

 6                  MR. PURDY:   Yes.

 7                  MS. BRUCE:   Mr. Roberts.

 8                  MR. ROBERTS:   Aye.

 9                  MS. BRUCE:   Ms. Savage.

10                  MS. SAVAGE:   Yes.

11                  MS. BRUCE:   Mr. Ukens.

12                  MR. UKENS:   Yes.

13                  MS. BRUCE:   Mr. Wuerflein.

14                  MR. WUERFLEIN:   Yes.

15                  MS. BRUCE:   Motion passed.

16                  MR. RITTER:   On behalf of the

17   operators and lab technicians of the state,

18   I appreciate it.   Thank you.

19                  MR. WUERFLEIN:   I want to thank

20   all the Councils for working.   I made the

21   mistake last summer of asking Steve -- we

22   had a couple of meetings with short agendas

23   and I said, are the Councils still working

24   and he showed me, I guess, that they saved

25   it up for the winter.   
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 1             But we know there is a lot of hard

 2   work and a lot of -- all the dissention and

 3   discussion pretty well gets handled at that

 4   level, that's where the people who are most

 5   effected have the opportunity to put their

 6   comment to get the rules workable and we

 7   sure appreciate the work you guys do at

 8   that level.

 9             Item No. 13 is New Business.   Steve,

10   is there anything to come before the Board? 

11   Jimmy, do you have anything?

12             Executive Director's Report.
13                  MR. THOMPSON:   Thank you, Mr.

14   Chairman, Members of the Board.   As you

15   will recall, the Board had asked the

16   Chairman to write a letter to the Chairman

17   of the House and Senate Appropriations

18   Committee relative to increase in the cap

19   for the Executive Director.   We had

20   discussions with both sides.   

21             Apparently the Senate is a little

22   bit more formal than the House is.   The

23   Senate did request a letter, the House

24   said, we don't want your letter.   So we

25   responded to that and Richard was kind
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 1   enough to send a letter to Senator Mike

 2   Morgan, who is the Chairman of the Senate

 3   Appropriations Committee relative to that

 4   issue.   I'll let you -- if you have any

 5   other comments about that?

 6                  MR. WUERFLEIN:   Yes.   Thanks to

 7   Jimmy Givens, we worked this out.   I tried

 8   to make it that due to the qualities and

 9   performance of all the senior staff, that

10   the cap is not only affecting Steve

11   Thompson's salary, but every division head

12   and every senior person within the DEQ and

13   we were asking that -- because of the work

14   they did   not only in this state but on

15   interstate boards and divisions work, that

16   they were definitely qualified to receive

17   adequate compensation.   And we were asking

18   that they just increase the cap up to the

19   level named in a study that -- I can't

20   figure out where the name of the study is.

21                  MR. THOMPSON:   The Hayes Study.

22                  MR. WUERFLEIN:   The Hay Study?

23                  MR. THOMPSON:   The Hayes Study.

24                  MR. WUERFLEIN:   Study on

25   compensation for public employees.   So,
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 1   thank you, Jimmy.

 2                  MR. THOMPSON:   That's a decision

 3   that will be made ultimately toward the end

 4   of session, so we'll keep you advised as

 5   that moves forward.

 6             Secondly, I wanted to hand out -- I

 7   guess it's not really a new report, it's a

 8   new format for the report.   This is our

 9   Land Report that is hot off the presses. 

10   It is not intended to be a highly technical

11   document.   It's simply intended to provide

12   a snapshot of the work that many people

13   around the state in cooperation with the

14   Department have done in the restoration and

15   the remediation of contaminated properties,

16   for the most part.   

17             So I -- that was a cooperative

18   effort of our graphic arts person in

19   Customer Services and obviously most of the

20   content came from our Land Protection

21   Division.   So I would recommend that you --

22   at your leisure, look that over.   I think

23   there is a lot of really good stories in

24   the report.

25             This is a report that we tried to do
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 1   quarterly in the past and it -- we've

 2   decided to really go to an annual report,

 3   but to make it a little bit more of a

 4   snapshot in time of where we are on some of

 5   our reclamation issues.

 6             Secondly, each year after the

 7   deadlines in the Legislative Session, we

 8   provide to the Boards and Councils a

 9   summary of legislation of interest to the

10   Department and to the Board.   I won't take

11   a lot of time to talk about this.   I will

12   simply say that the request bills that you

13   approved last year to go to the Legislature

14   from the Department are all moving along

15   well.   They are all through the Committee

16   of Origin, which that's the first deadline,

17   February 19th is the deadline for bills to

18   be through the Committee of Origin.   All of

19   our request bills have moved through that

20   and at least one has been approved on the

21   Floor of the House, so those bills are

22   moving along.

23             As always, there are bills that the

24   Department has some interest in.   I would

25   say that one way or the other, all those
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 1   bills have been fixed.   So last year we

 2   didn't have any -- really any tire bills. 

 3   This year, the Legislature has made up for

 4   that with four.   Three of which are still

 5   alive.   I think many of you are aware that

 6   the Waste Tire Fund is no longer supporting

 7   full compensation to processors and end-

 8   users.   

 9             There is -- there were a lot of

10   questions from interested parties, from the

11   Legislature, about why exactly the fund was

12   no longer supporting full compensation.   As

13   a result of that, the Department has asked

14   the State Auditor and Inspector to do an

15   audit of the Tire Fund to make some

16   recommendations to us so that we can make

17   intelligent recommendations to the

18   Legislature about what is going on with the

19   fund and any potential fixes.   All of those

20   tire bills have had the title stricken.   I

21   assume that they will all go to conference

22   and from that, there may or may not emerge

23   a bill that deals with the Tire Program.

24             As to our budget, the House came

25   forward with their first recommendations,
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 1   which is simply to provide the same funding

 2   next year to agencies that they had last

 3   year.   There appears to be a little bit

 4   more money to work with.   We haven't begun

 5   that -- the budget process yet, but I have

 6   had conversations with Chair of both the

 7   Subcommittees in the House and Senate for

 8   appropriations for the DEQ with particular

 9   emphasis on the increasing mandates in the

10   Safe Drinking Water Program, the increases

11   in analytical costs to communities and the

12   increasing cost of the needs of the

13   Department relative to employees and

14   equipment.   I would say that those

15   discussions have been well received, but

16   the appropriations process, again, will

17   move forward toward the end of Session and

18   we'll see where we go from there.

19             I want to thank the Environmental

20   Federation of Oklahoma for asking me to be

21   their keynote speaker at a -- what I think

22   was a very productive meeting in Tulsa

23   related to tribal issues in the State of

24   Oklahoma.   

25             I think there came from that meeting
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 1   a stronger recognition of the issues

 2   related to checkerboard regulation in the

 3   state by both industrial folks, public

 4   policy makers and from the Tribes that

 5   attended.   And I think that there is a

 6   beginnings of the understanding of the need

 7   to find a solution to that and I am hopeful

 8   that we can begin some fruitful

 9   negotiations to address those issues. 

10             The -- I reported to you at the last

11   meeting that I was scheduled as an officer

12   with ECOS, which is the National

13   Environmental Commissioners Association,

14   that we scheduled a meeting with the new

15   EPA Administrator, Mike Leavitt.   It came a

16   pretty significant snowstorm in Washington,

17   D.C. at the time we were supposed to go to

18   Washington and meet with him, so that was

19   postponed until March the 9th.   So I will

20   be attending that meeting.   

21             There is a wide range of issues that

22   we intend to visit with the new

23   administrator about, but the one that has

24   been teed up for me since I won't be quiet

25   about it, is the impacts of -- again, the
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 1   new requirements to the Safe Drinking Water

 2   Act and the impacts that has on small

 3   communities, not just from the perspective

 4   of analytical costs but equipment costs and

 5   operational costs that those are going to

 6   cause.   And so I think our focus is really

 7   on communities and the cost of the federal

 8   regulations to them, although I probably

 9   will mention our costs, too.

10             We have one more item that we need

11   to take care of during the Executive

12   Director's Report, but at this point, I

13   will pause and ask if there are any

14   questions about any of those things that I

15   covered.

16                  MR. DRAKE:   Just a comment on

17   your last statement.   I think that it's

18   imperative that at some point, when you

19   make the statements to try to protect our

20   small communities and try to have some

21   common sense put into it, that you figure

22   out a way to publicize that.

23                  MR. THOMPSON:   Okay.

24                  MR. DRAKE:   Because they need to

25   know that.
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 1                  MR. THOMPSON:   Okay.   Well, we've

 2   got a really good relationship with OML and

 3   we'll provide comments to them about what

 4   we talk about with the Administrator.   It's

 5   a good idea.   Thank you.

 6                  MR. DRAKE:   Or we'll send it out

 7   ourselves.   We let them -- let's pump our

 8   own horn a little bit, it doesn't hurt.

 9                  MR. THOMPSON:   All right, sir.

10                  MR. DRAKE:   When you do good, do

11   it right.

12                  MR. THOMPSON:   Someone once said,

13   he who tooteth not his own horn the same

14   shall not be tooted, so I'll take that as

15   good advice.   Thank you, sir.

16                  MR. DRAKE:   You said it better

17   than I did.

18                  MR. THOMPSON:   Any other

19   questions or comments about that?   Okay. 

20   Then I will turn to Jimmy, who has some

21   information on a petition for rulemaking.

22                  MR. GIVENS:   Mr. Chairman,

23   Members of the Board, you will recall those

24   of you who were here at the or at Quartz

25   Mountain at the November meeting, that
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 1   there had been a petition filed by the Pace

 2   Union and by certain citizens of Ponca City

 3   along with the environmental representative

 4   of the Ponca Tribe, seeking a change in the

 5   Air Quality Rules that had to do with

 6   fugitive dust.   

 7             I don't recall at this point,

 8   Hershel asked me this morning about this

 9   having been in the packet, I don't recall

10   whether we handed out the petition at the

11   November Board meeting or not.   But, in

12   essence, what that petition asked for was

13   the addition of three items to the fugitive

14   dust rule.   

15             It asked -- well, three changes.   It

16   asked that the word "visible" be stricken

17   from that rule so it simply talked about

18   fugitive dust beyond the property line.   It

19   asked that the word "adjacent" to be

20   changed to "other" with respect to

21   properties that might be effected by

22   fugitive dust and then it added a

23   suggestion regarding what constitutes

24   credible evidence.

25             Because this was not in your packet
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 1   this time, I would be happy to provide you

 2   a copy at the end of the meeting if you

 3   want to see the specifics but the rule

 4   requirement that I need to comply with at

 5   this point is simply to advise you that

 6   that was taken up in a formal rulemaking

 7   hearing on January 14th by the Air Quality

 8   Council, which all rulemaking petitions are

 9   referred to the Council, the appropriate

10   council, for review.   

11             The Air Quality Council, after some

12   rather lengthy discussion of this

13   particular rulemaking proposal, decided by

14   an eight to one vote, that the current rule

15   was adequate and appropriate and declined

16   to forward that rulemaking petition to this

17   Board for further review.   

18                  MR. THOMPSON:   With that, Mr.

19   Chairman, if there are no questions of

20   either Jimmy or I, we'll turn the --

21                  MR. PURDY:   I have one question,

22   Steve.   On the tire issue, and I know that

23   there are developments that could change

24   this during the session, but under the

25   current state statute, what are the
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 1   implications of the -- I guess the

 2   insufficiency of the funds to cover the

 3   cost of handling this material with regard

 4   to the obligations that the waste tire

 5   processors and haulers have to remove those

 6   materials from locales?

 7                  MR. THOMPSON:   I think the Agency

 8   has always wanted two things from the Tire

 9   Fund.   We want waste tire piles cleaned up. 

10   We want a statewide program.   

11             As to the second issue, dealer

12   pickup, the best gauge that I have that

13   waste tires are being picked up, is that

14   I'm not getting calls from legislators that

15   their tires are not being picked up.   

16             And I will tell you -- I don't

17   recall the last time I got a call about

18   that.   I think the last time I got a call

19   about that was from Jerry, actually, who is

20   not a legislator but close.   And -- but

21   that's one.   Secondly, I would defer a

22   little bit to Scott and his folks, but I

23   think the waste tire piles are being

24   cleaned up.   We still have some.   I suspect

25   we will always have some.   
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 1             Some of the legislation out there

 2   calls for a one year moratorium on the

 3   cleanup of tire piles in order to save

 4   processors money.   So -- but generally, I -

 5   - the impacts that I'm aware of haven't

 6   been great, yet.   

 7             Now, it may well be down the road

 8   that we run into some more problems.   So

 9   the market -- the tire program in my view,

10   at least, is changing significantly from a

11   program when it began that was simply to

12   remove tires from one place and pretty much

13   stack them up as tire chips in another,

14   that's really what happened to tires

15   initially.   But there is growing end-use

16   for waste tires.   They are used for fuel in

17   kilns, boilers that are being retrofitted

18   to use tires as a source of fuel.   There is

19   an increasing use of tire chips in lateral

20   lines.   

21             So there are a number of notions out

22   there.   One is to raise the fee.   One, that

23   the Legislature took money out of the fund

24   several years ago, four million dollars. 

25   One notion is to put that money back in the
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 1   fund.   One notion is to move to an end-user

 2   kind of program where end-users rather than

 3   processors get the money from the fund. 

 4   There is a lot of ideas floating around

 5   there.   

 6             I think until we -- we've asked the

 7   Auditor and Inspector to look at basically

 8   three things.   Does the funding support the

 9   current payout?   There is an increase in

10   the number of tires in the fund that are

11   being funded from the tire fund, so what's

12   the reason for the increase in the number

13   of tires and then specific looks at the

14   processors themselves to see if there's

15   anything unusual going on there.   

16             That's the nature of the audit,

17   that's the nature of the bills that we have

18   out there.   We're still looking to the

19   Auditor Inspector to give us some direction

20   about that.

21                  MR. PURDY:   Thank you.

22                  MR. THOMPSON:   Don't get me

23   started on tires, I'll talk for hours.

24                  MR. WUERFLEIN:   Are there any

25   questions for Steve?   If not --
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 1                  MR. JOHNSTON:   Move to adjourn

 2   and take a break.

 3                  MR. WUERFLEIN:   I'm ready for a

 4   break now, myself, Jerry.   So I've got a

 5   motion to adjourn.   Is there a second?   Do

 6   we need a second?   We don't need a second. 

 7   Adjourn for a ten-minute break.

 8                  MS. KRUG:   Are you through with

 9   business?   

10                  MR. WUERFLEIN:   We're through

11   with business, ready for public forum. 

12   We'll take a ten minute break and let them

13   set up for the forum.   I know we have a

14   presentation by Scott Thompson, Land

15   Protection Division.

16                    (END OF PROCEEDINGS)

17
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 1   STATE OF OKLAHOMA     )

                                   )         ss:

 2   COUNTY OF OKLAHOMA    )

 3             I, CHRISTY A. MYERS, Certified

 4   Shorthand Reporter in and for the State of

 5   Oklahoma, do hereby certify that the above

 6   proceedings is the truth, the whole truth,

 7   and nothing but the truth; that the

 8   foregoing proceedings were tape recorded by

 9   me and thereafter transcribed under my

10   direction; that said proceedings were taken

11   on the 27th day of February, 2004, at

12   Oklahoma City, Oklahoma; and that I am

13   neither attorney for nor relative of any of

14   said parties, nor otherwise interested in

15   said action.

16             IN WITNESS WHEREOF, I have hereunto

17   set my hand and official seal on this, the

18   30th day of March, 2004.

19

                         ______________________

20                       CHRISTY A. MYERS, C.S.R.

                         Certificate No. 00310
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