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Notice of Public Meeting The Environmental Quality Board convened for a regular meeting at 9:30 a.m., September 9, 2003 at the OSU Tulsa Auditorium at 700 North Greenwood, Tulsa, Oklahoma.  This meeting was held in accordance with 25 O.S. Sections 301-314, with notice of the meeting given to the Secretary of State on December 5, 2002.  The agenda was mailed to interested parties on August 27, 2003 and was posted on September 5, 2003 at the Department of Environmental Quality and at the entrance of the meeting facility.  Mr. Richard Wuerflein, Chair, called the meeting to order.  Roll call was taken and a quorum was confirmed.    

	MEMBERS PRESENT

Richard Wuerflein


Brita Cantrell

Jack Coffman

Bob Drake
 

Jennifer Galvin

Jerry Johnston

Lee Paden


Terri Savage--arrived @9:45

MEMBERS ABSENT

Mike Cassidy

Steve Mason


Roger Miner

Herschel Roberts

Don Ukens
	DEQ STAFF PRESENT

Steve Thompson, Executive Director

Jimmy Givens, General Counsel

Craig Kennamer, Chief of Staff

Eddie Terrill, Air Quality Division

Scott Thompson, Land Protection Division

Jon Craig, Water Quality Division

Judy Duncan, Customer Service Division

Gary Collins, ECLS Division

Myrna Bruce, Secretary, EQ Board and Councils

OTHERS PRESENT

The Attendance Sheet is attached as an official part of these Minutes.
	DEQ STAFF PRESENT

Larry Gales, Administrative Services Division

David Dyke, Administrative Services Division

Pam Dizikes, Air Quality Division Legal

Dawson Lasseter, Air Quality Division

Dave Dillon, Customer Services Division

Ellen Bussert, Administrative Services Division

Monty Elder, Public Information Officer

Jamie Fannin, Administrative Services Division

Jon Roberts, Land Protection Division

Adrian Simmons, Land Protection Division


Approval of Minutes   Mr. Wuerflein called for motion to approve the Minutes of the February 28, 2003 Regular Meeting.  Mr. Coffman made motion to approve the Minutes as presented.  The second was from Mr. Drake. 

	Roll call.

Brita Cantrell

Jack Coffman

Bob Drake

Jennifer Galvin
	Yes

Yes

Yes

Yes
	Jerry Johnston

Lee Paden

Terri Savage

Richard Wuerflein
	Yes

Yes

Arriving late

Yes

Motion carried.


Consideration of Biomedical Facility Certificate of Need   Mr. Jimmy Givens advised the Board of the requirements of the law and pointed out that the Board would consider whether the action proposed is necessary and desirable to provide the services in the locality to be served; whether the proposed action can be economically accomplished and maintained; and whether the proposed action contributes to the orderly development of services in the locality.  Mr. Bob Cheek, Vice President of Sales for Positive Impact Waste Solutions (PIWS) proposed that his company be allowed to apply for a permit and operate mobile medical waste treatment units in Oklahoma. He pointed out that all requirements had been met for approval in fifteen states and that PIWS is beginning to market nationwide. Mr. Cheek fielded questions from the Board and from the audience. 

Mr. Paden made the motion to approve the Certificate of Need, and in the issuance of a Certificate, find that the proposed application is necessary and desirable, can be economically accomplished and maintained, and will contribute to the orderly development of services in its locale in the state of Oklahoma.  Mr. Johnston made the second.  

	Roll call.

Brita Cantrell

Jack Coffman

Bob Drake

Jennifer Galvin
	Yes

Yes

Yes

Yes
	Jerry Johnston

Lee Paden

Terri Savage

Richard Wuerflein
	Yes

Yes

Yes

Yes

Motion carried.


Mr. Paden also proposed that it be recommended to the Legislature that this statute be changed to conform to the balance of Oklahoma's environmental laws giving the DEQ the responsibility to make the determination as to the Certificate of Need.  Mr. Thompson stated that it would be pursued.  

DEQ Operational Budget Request  Mr. David Dyke stated that the budget request, due October 1, is to be submitted to the Governor through the Office of State Finance.  He advised that it is the Board's responsibility to approve that request.  Mr. Dyke provided detailed information on the request and, along with Mr. Thompson, fielded questions from Board and audience.  Mr. Wuerflein called for a motion to approve the request as presented.  Mr. Drake made the motion and Mr. Coffman made the second.

	Roll call.

Brita Cantrell

Jack Coffman

Bob Drake

Jennifer Galvin
	Yes

Yes

Yes

Yes
	Jerry Johnston

Lee Paden

Terri Savage

Richard Wuerflein
	Yes

Yes

Yes

Yes

Motion carried.


Rulemaking - OAC 252:4 Rules of Practice and Procedure  Mr. Wuerflein called upon Ms. Sharon Myers, Air Quality Council, who advised that proposed amendments would delete references to the possibility that the Air Quality Council would conduct hearings on enforcement matters to conform to HB 1019.  Mr. Johnston made motion to approve the recommendation and Mr. Paden made the second.

	Roll call.

Brita Cantrell

Jack Coffman

Bob Drake

Jennifer Galvin
	Yes

Yes

Yes

Yes
	Jerry Johnston

Lee Paden

Terri Savage

Richard Wuerflein
	Yes

Yes

Yes

Yes

Motion carried.


Rulemaking – OAC 252:100  Air Pollution Control   Ms. Sharon Myers advised that the proposed amendments to OAC 252:100-33 would replace an existing emergency rule with a permanent rule to exempt glass-melting furnaces that utilize BACT from the requirements of Subchapter 33.  She added that the proposal would also revise the definition of “new fuel-burning equipment” to reflect that direct-fired fuel-burning equipment did not become subject to Subchapter 33 until 1977.  Mr. Eddie Terrill and Mr. Steve Thompson addressed comments and concerns.  Mr. Bob Drake complimented the staff for finding and correcting this problem and bringing it before the Board.  He made motion to adopt the proposal as presented.   Ms. Savage made the second.

	Roll call.

Brita Cantrell

Jack Coffman

Bob Drake

Jennifer Galvin


	Yes

Yes

Yes

Yes
	Jerry Johnston

Lee Paden

Terri Savage

Richard Wuerflein
	Yes

No

Yes

Yes

Motion carried.


Annual Performance Review of Executive Director     Mr. Wuerflein called for motion to go into executive session for consideration of Mr. Thompson’s annual performance review. Mr. Paden made the motion and Mr. Johnston made the second.  Executive Session was held in Room 155 beginning at 11:30 a.m.

	Roll call.

Brita Cantrell

Jack Coffman

Bob Drake

Jennifer Galvin
	Yes

Yes

Yes

Yes
	Jerry Johnston

Lee Paden

Terri Savage

Richard Wuerflein
	Yes

Yes

Yes

Yes

Motion carried.


Mr. Wuerflein reconvened and entertained comments or possible action from the Board as a result of the Executive Session.  Mr. Jack Coffman moved that based on discussions held in Executive Session to give the Executive Director and his staff a vote of confidence and also direct the Executive Director to approach the Legislature during the next session asking for an increase in the cap on salary levels consistent with competitive salaries.  Mr. Johnston seconded that motion.  

	Roll call.

Brita Cantrell

Jack Coffman

Bob Drake

Jennifer Galvin
	Yes

Yes

Yes

Yes
	Jerry Johnston

Lee Paden

Terri Savage

Richard Wuerflein
	Yes

Yes

Yes

Yes

Motion carried.


CY 2004 Board meeting dates and locations  Following discussion, Ms. Galvin made motion to accept the dates proposed with facility locations to be determined. Mr. Coffman made the second.  The dates proposed were: February 27, 2004 in Oklahoma City at DEQ; June 22, 2004 in Stillwater; August 24, 2004 in Shawnee; and November 16, 2004 in Miami.

	Roll call.

Brita Cantrell

Jack Coffman

Bob Drake

Jennifer Galvin
	Yes

Yes

Yes

Yes
	Jerry Johnston

Lee Paden

Terri Savage

Richard Wuerflein
	Yes

Yes

Yes

Yes

Motion carried.


New Business      None  

Executive Director’s Report  Mr. Thompson introduced Mr. Craig Kennamer as the Agency’s new Chief of Staff. Mr. Thompson then called upon Mr. Jimmy Givens, General Counsel, who provided information concerning statutory requirements for disclosure of financial interests by employees who have any ownership or compensation in any industry regulated by the Agency.   

The meeting adjourned at 12:30 p.m. with public forum following.  
A copy of the transcript and the attendance sheet are attached and made an official part of these Minutes.                             
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PROCEEDINGS



MR. WUERFLEIN:  This regular meeting of the Environmental Quality Board has been called according to the Oklahoma Meetings Act, Section 311 of Title 25 of the Oklahoma Statutes.  Notice was filed with the Secretary of State on October 8, 2002 and on August 21, 2003.  Agendas were mailed to interested parties on August 27, 2003.


The agenda for this meeting was posted at the auditorium here at OSU/Tulsa and at the DEQ, 707 North Robinson in Oklahoma City, Friday, September 5, 2003.


Only matters appearing on the posted agenda may be considered.


If this meeting is continued or reconvened, we must announce today the date, time and place of the continued meeting and the agenda for such continuation will remain the same as today's agenda.


For point of clarification, anybody wishing to speak at the public forum after our regular meeting, they've got little green sign up sheets out front that, if you would sign one of the little green sheets out at the front table, it would keep us organized.


Ready for roll call, Myrna.




MS. BRUCE:  Ms. Cantrell.




MS. CANTRELL:  Here.




MS. BRUCE:  Mr. Cassidy is absent, for the record.  Mr. Coffman.




MR. COFFMAN:  Here.




MS. BRUCE:  Mr. Drake.




MR. DRAKE:  Here.




MS. BRUCE:  Ms. Galvin.




MS. GALVIN:  Here.




MS. BRUCE:  Mr. Johnston.




MR. JOHNSTON:  Here.




MS. BRUCE:  Mr. Mason is absent.  Mr. Miner is absent.  Mr. Paden.




MR. PADEN:  Here.




MS. BRUCE:  Mr. Roberts, absent.  Ms. Savage is absent.  Mr. Ukens is absent.  Mr. Wuerflein.




MR. WUERFLEIN:  Here.




MS. BRUCE:  We have a quorum.




MR. WUERFLEIN:  First order of business is approval of the Minutes.  Everybody should have gotten a copy of the Minutes in the packet.  Is that a Motion to Approve?  I see a head nodding.  Is that a motion?




MR. COFFMAN:  So moved.




MR. DRAKE:  Second.




MR. WUERFLEIN:  Jack Coffman moved, Bob Drake second.  Any discussion on the Minutes?  Take a vote.  Myrna.




MS. BRUCE:  Ms. Cantrell.




MS. CANTRELL:  Approved.




MS. BRUCE:  Mr. Coffman.




MR. COFFMAN:  Approved.




MS. BRUCE:  Mr. Drake.




MR. DRAKE:  Yes.




MS. BRUCE:  Ms. Galvin.




MS. GALVIN:  Yes.




MS. BRUCE:  Mr. Johnston.




MR. JOHNSTON:  Yes.




MS. BRUCE:  Mr. Paden.




MR. PADEN:  Aye.




MS. BRUCE:  Mr. Ukens.  He's absent.  Mr. Wuerflein.




MR. WUERFLEIN:  Yes, approval.


Item No. 4 on the agenda is Consideration of a Biomedical Facility Certificate of Need.  I'm going to turn the program over to Jimmy Givens, our Counsel, to explain -- or review what is going on.




MR. GIVENS:  You all are moving along too quickly, I'm still trying to catch my breath.


We thought it might be helpful, particularly for those of you who are a bit new to the Board, as well as those who have been here a while, we haven't had this come up in quite some time.  And so very, briefly, I just wanted to hit the requirements of this particular provision in the law.


The Statute that was adopted in '93, it says in essence that a company can't build or equip and DEQ can't permit a biomedical waste processing or disposal facility without this Board having issued a Certificate of Need for that particular facility.  


The Certificate of Need must meet certain requirements, certain types of information, basically who we are, what we're proposing to do and why it's necessary that we to do it.  


Probably what I need to highlight for you the most -- and this may have been in your packet -- the standards for the Board to consider are whether the action proposed is necessary and desirable to provide the services in the locality that we serve.  The proposed action can be economically accomplished and maintained; and, proposed actions contribute to the orderly development of services in the locality.  So that's your charge, to make that determination on those three items.



One other thing I might point out, and it may be a little bit confusing, you may recall that we changed the rule on this about a year, a year and a-half ago, I don't recall specifically which Board Meeting it was.  But prior to this time when had had these come up, they had been referred to the Solid Waste Council for an initial look and then the Solid Waste Council made a recommendation to the Board which took the ultimate action obviously.  


That is no longer the case.  In the Board Meeting a year and a-half ago, or whenever it was, this Board decided that the statutory charge was to the Board and it was inappropriate to refer those to the Solid Waste Council.  Rather, the rule was rewritten to say that the Department would gather the material, would review it and make sure the pieces were there, raise any questions that the Department has, gather the additional information and submit the entire package to the Board for review.  And that is what has happened.  It is now before you for a decision.  


I know that this is not the favorite thing that this Board has to do, to put it mildly but it is a statutory requirement despite several efforts having been made to get that changed.  And so with that, I will wrap up my summary of the process, unless someone has questions.




MR. WUERFLEIN:  Any questions?  If not, I'll call on Mr. Bob Cheek, who is Vice President of Sales, for Positive Impact Waste Solutions, who is making a proposal here today.




MR. CHEEK:  We're just a -- first of all let me say thank you for giving us this opportunity.  We would just like to propose that we be allowed to operate, of course, apply for a permit, in the State of Oklahoma.  We're operating at the present time in Texas and in Kansas.  We're fixing to put a machine in Connecticut.  We're approved in fifteen states and also have sold our first unit overseas and are approved in England.  So we've gone through regulatory approval in England, and they're even stricter than the United States with their approval.  We've gone through the efficacy testing, we've met all the requirements there, and are just now beginning to market nationwide and that's why we've approached the State of Oklahoma for approval.  If you have any questions, I'll be glad to answer them. 




MR. PADEN:  Mr. Chairman, I have some questions.  


Mr. Cheek -- and Jimmy, correct me if I'm saying this improperly -- but it's my understanding that this Board has a responsibility to determine that there is a need for the services that you're proposing here,




MR. CHEEK:  Yes, sir.




MR. PADEN:  And that your company can satisfy that need requirement.  


In a review of the attachment, which is the document that I had access to in looking at this Certificate of Need -- first of all, let me tell you that we've had before this Board we've had, in the past, other Certificate requests.  Those have been for permanent facilities rather than the kind of facility that you're proposing, which is a mobile facility.  


One of the disadvantages of a permanent facility is, in my opinion, that the materials that have to be dealt with have to be gathered and transported to a permanent facility's location.  And as I understand your process, you take the furnace, if you will -- or the process, if you will, to the site rather than trucking the materials to the site.



So my first question is -- let's just use this as an example -- let's say that you contracted with one of Tulsa's largest hospitals, Saint Francis, to perform your services there.  Is there any transportation of additional waste from other locations to that location, or is it location specific?




MR. CHEEK:  That depends upon the hospital, sir.  Normally, we do Presbyterian in Dallas and also Harris Methodist in Dallas.  They have a few outlying clinics.  And when I say outlying, most of the clinics with Presbyterian are on the grounds themselves, but they don't actually bring the waste over.  But since it's owned or managed by a hospital, we go pick that waste up and bring it across campus.  But the hospital waste is processed right there.  We don't bring in anything that's not owned by or managed by the hospital we contracted with.  It's just a convenience for them that we handle the doctor's offices or clinics that are on their premises.




MR. PADEN:  Okay.  In your arrangement with hospitals, does the hospital have the responsibility for storing the waste prior to handing it over to you or do you store it?




MR. CHEEK:  No, sir.  They store it.




MR PADEN:  So your process is a once through daily process and you don't store anything at the end of the day?




MR. CHEEK:  No, sir.  And when it goes through our machine it's just been deemed by the other states that have approved us, as general trash.  So it can go into the compactor with the hospital's other trash and be carried to the landfill.  Once it goes through the machine it's neutralized and made unrecognizable.  In fact, it looks a lot like insulation you blow in your attic and can go in to the compactor and be carried to the landfill.




MR. PADEN:  Is this a -- for want of another term -- a furnace-type process or is it --




MR. CHEEK: No, sir.  It's just a dry chemical called coldstir.  It just raises the pH level on the packages to between eleven and twelve-and-a-half.  We operate at the top of the spectrum.  Anything over twelve-and-a-half is, of course, toxic.  We operate between eleven and twelve.  If the machine, for any reason, if it gets out of compliance, the machine will not allow the operators to dump anything until it's brought back.  We have safety measures on the machine.  So at that pH level, we've found that's where maximum kill occurs so we maintain that.  But it's a dry process.  EPA has checked it.  There's no measurable air emissions or nothing going into the groundwater.  It's not a wet process.  You can't take it and squeeze it and get anything --




MR. PADEN:  And at the end of the process when you have this material that's then subject to putting in a landfill or -- do you transport that or does the hospital transport that, or how is that --




MR. CHEEK:  It's just transported with their general waste.  Whoever the waste management --




MR. PADEN:  So you give the residue back to the hospital?  Is that --




MR. CHEEK:  Yes, sir.




MR. PADEN:  Okay.  Now the other area probably is more appropriate to direct to staff but it would seem to me that in order to grant a Certificate of Need we have to determine that a need exists.  And while I saw in the attachments your recommendations and the level of service that you can provide, et cetera, I guess my concern is whether or not this establishes a need.  And I don't see any supporting material that says that any particular hospital or any particular facility that might use these services is in need of these services.




MR. CHEEK:  We process at HCA Wesley in Wichita, Kansas, and they told us they have facilities in Oklahoma that would like to use our process.  We haven't approached the hospitals because, it's my understanding, it will be about a year process to be permitted after the Certificate of Need.  And so until we can give the hospitals a date, we've not approached them, we're just going from the assumption of the other HCA hospitals that said, yes, we have hospitals in Oklahoma that could use your service.




MR. PADEN:  When this issue last -- and I'll address this to Jimmy, because maybe he can help me -- when this issue was last before us in another form, it had nothing to do with this application, but it was an application for another type processing facility.  It was my understanding that we had one facility in Oklahoma operating at that time.  Is that facility still operating?




MR. GIVENS:  Yes, it's still operating.  I believe we have one in Stroud.  Are there others? 




MR. THOMPSON:  Go ahead, Scott.




MR. SCOTT THOMPSON:  We just have the one facility.




MR. PADEN:  Scott, is it the facility in Stroud?




MR. SCOTT THOMPSON:  Yes, it is.




MR. PADEN:  Did you say, yes?




MR. SCOTT THOMPSON:  Yes.




MR. PADEN:  Okay.  Can you tell me, if you know, at what level that facility is operating.  Are they -- from a capacity point of view.




MR. SCOTT THOMPSON:  We believe they're at maximum capacity or near that.




MR. PADEN:  So is it your opinion that after having reviewed this that you are satisfied that there is a need for this kind of activity in Oklahoma?




MR. SCOTT THOMPSON:  Well, I would say that the company has done everything it has to under the statute for the Certificate of Need.  We don't see any reason to deny it.  We're relatively neutral, and making a judgment about it is not necessarily our expertise.




MR. WUERFLEIN:  Turn the program to Steve Thompson.




MR. THOMPSON:  Lee, if I could, if you'd look at the question that's posed.  This is, as Scott indicated, economic need or competitive need is not one of the agency's strong suits.  So what we have tried to do, in the answer -- I think in the answer to question number seven where it asked if it is necessary and desirable, we have said that we believe that this is an acceptable method of biomedical waste disposal, and that biomedical waste disposal is important to the State.  


Now I know that's a fairly general description of that but I think that's what our expertise in this area allows us to say.




MR. PADEN:  Mr. Cheek, I would tell you that I think from having read the materials that were provided in our packet, that it sounds like the process that you have here is not only an acceptable process but probably an environmentally responsible process.  And the reason I've ask all these questions is, I think the statute requires us to establish a need for this and I just wanted to make sure that on the record we had some information that would demonstrate that, in fact, the one facility we have appears to be operating at a maximum rate.  And second, that the process that you have proposed is an acceptable process.



So I'm satisfied, after having heard this, that that is the case.  I am not -- and two years ago when we had this issue before the Board -- this is the only area of environmental management where the Board has any responsibility to make a determination as to whether a facility is a proper facility or not.  In my opinion, the statute probably should be amended and give that responsibility to the Department as the Department has that responsibility for everything else that we manage.  But unfortunately, the Legislature hasn't seen fit to do that, and so we continue to have to perform that function.  


So with that, Mr. Chairman, I haven't any more questions.




MR. WUERFLEIN:  Jack Coffman?




MR. COFFMAN:  Yes, one question for you, sir.  You talked about a single hospital with clinics moving their material across campus to your site.  Would you contract with two hospitals on separate sites using your single processing trailer?




MR. CHEEK:  Yes, sir.  We go from hospital to hospital.




MR. COFFMAN:  But you move --




MR. CHEEK:  Move the unit.




MR. COFFMAN:  Okay.  All right.  That was the --




MR. CHEEK:  In Texas we have about thirteen.




MR. COFFMAN:  So you would set up a schedule with them, then, to come on their campus, process their waste, and move it to some other site.




MR. CHEEK:  Yes, sir.  




MR. WUERFLEIN:  That was my question, too.  How often -- since it's mobile, how often do you move the facility for, you know -- how long does it take to process a major hospital's waste once you're set up?  Is it going to be pretty much on one major -- one unit to a major hospital, or will they move, say, one week a month or --




MR. CHEEK:  Oh, no.  We can do two thousand pounds an hour.  We process Presbyterian in Dallas which is probably as large -- close to being as large as any hospital in Oklahoma, and we do them three times a week, and it takes us about two and a half hours each time.  We move in, set up to do their waste, and move out, go to another hospital.




MR. WUERFLEIN:  So you're actually there less than a day at each site?




MR. CHEEK:  Yes, sir.  Yes, sir, we're there a few hours on each site.  The only time we set up permanently -- we were at Johns Hopkins there at Baltimore for five months and did two and a half million pounds of waste.  They process twenty-four hours a day up there and so we backed in there and didn't move.  Their incinerator was down.




MR. PADEN:  Mr. Cheek.  This alludes to the fact that these are truck mounted kinds of equipment?  Are they, like, an eighteen-wheeler type?




MR. CHEEK:  Yes, sir.  The trailer is about thirty foot -- I have some brochures here.  I only brought ten, but they give a picture of the unit in a little more detail if you all would like to have these.  The trailer's about thirty foot -- the truck and trailer overall is about forty-three, forty-four foot.  We get in some pretty tight places with --




MR. PADEN:  Do they -- this is for Jack's benefit -- do they run on electricity?




MR. CHEEK:  We are self-contained. We have a generator on board.  We can run --


(Inaudible comments by several people)




MR. CHEEK:  We also have an electrical hookup on board so that we can tie into the hospital.




MR. PADEN:  Listen, Jack.  




MR. CHEEK:  We've got an extension cord, sir.  




MR. THOMPSON:  And Mr. Coffman, we'll take that into account in the permitting process.


(Inaudible comments)




MR. WUERFLEIN:  I have a question from Jerry.  




MR. JOHNSTON:  It's more of a statement.  I would think with our air quality problems in our major cities that this would be one truck moving to one place instead of a dozen trucks bringing stuff into one place.  I think that would almost prove a need in itself.




MR. COFFMAN:  Well I think that, based on Lee's question about moving the hazard to a disposal site versus moving a processing plant to where waste is located that just strikes me as a better method --




MR. PADEN:  Oh, I totally agree with you.




MR. COFFMAN:  -- to reduce exposure to the public at large.




MR. WUERFLEIN:  Terri Savage.




MS. SAVAGE:  Have you been -- I noticed in '99 you had a violation in Texas.  Was that just an anomaly?  It was small, but I was kind of looking for a history of violations, or is that just -- was that just like --




MR. CHEEK:  We had an operator working for us who also had a business on the side, and he was out of a little country community and he was processing waste at night with our machine, without our knowledge.  When they caught him they notified us and, yes, ma'am, we did get a small fine and he was dismissed.  But he had a nice business going.


(Laughter)




MR. PADEN:  So I take it now, you hold the keys.




MR. CHEEK:  Yes, we hold the keys.




MR. WUERFLEIN:  Are there any other questions from the Board?  I'll open this up to the public comments first.  Are there any comments from the public or questions?  Nadine Barton.




MS. BARTON:  My name is Nadine Barton and I'm with C.A.S.E., Citizens Action for a Safe Environment.  And I'd just like to let you all know that I did sit on the Biomedical Waste Task Force when we passed the rule to treat our waste before it went into landfills.  Before that time, any medical waste could be -- could go straight into a landfill without any treatment.  And I will say of all the Task Forces that I have sat on for the State, that is the most goriest Task Force I ever sat on.


Sir, I have not heard of your process. I'm fascinated by the fact that you have no emissions, and that's kind of a dream come true, I guess.  There are some questions that I would like to ask you and that I'd like to refresh the DEQ Board with.  


If you'll remember, we had that grand extravaganza -- I think Lee was here and a few others were here -- when BFI and American Waste Disposal had the dueling of the Certificate of Need for the autoclave outfits that they wanted to establish for treating biomedical waste.  Do you remember that?  And at that time, we had a problem in establishing a need.  And it's my understanding right now that most biomedical waste, other than body parts, does go down to the the autoclave and I believe only BFI built one -- correct me if I'm wrong -- to be treated.  And it's put in cardboard boxes, they pull a vacuum on it, and then they shoot it with a high-powered steam to kill any pathogens and then it's gone to a landfill.  


At that time, I believe somebody else came in and wanted to do a mobile and there was a big hoopla about that.  So I was wondering what, you know, with Lee I have to agree, establishing the need for this.  It looks like a competitive thing because they can probably do it cheaper than somebody can go and get a guy to bring the waste down to BFI and all that.  So I was wondering if there's anybody here, or have they been notified that this is pending before the Board, that is one question that I have.



The other is, I have several questions concerning -- what is your projected -- how many units do you project that you're going to be building and operating in the State of Oklahoma?




MR. CHEEK:  Probably no more than two.




MS. BARTON:  No more than two?




MR. CHEEK:  Yes.




MS. BARTON:  And does the Board, when they pass this, if they decide to approve this, are they going to set a limit on how many of these units are operational?  Because they have no emissions, I know -- before we were concerned that we could never find out if they had any violations of emissions because we could never catch where they were.  


I'm concerned about the pH level, operating between eleven and twelve.  And, sir, if you grind all this stuff up -- I guess is what you do, your process -- you know, you're treating two thousand pounds a day and I think your maximum is between a million and a-half and two million a year -- exactly what does that equate to to the amount of waste that would be landfilled poundwise?




MR. CHEEK:  Poundwise it's going to the be same.  Whatever waste the hospital has poundwise it's not going to change.  Volumewise it's about seventy percent less.




MS. BARTON:  Okay.  So it would be seventy percent less than the original. 




MR. CHEEK:  Volumewise




MS. BARTON:  Volumewise.




MR. CHEEK:  Weightwise it's going to be the same.




MS. BARTON:  Okay.  At the present time, it's my understanding that unless there's an overload here in the City of Tulsa -- if there's an overload here in the City of Tulsa, everything goes to the trash-to-energy plant and it's burned.  And my concern is the dioxins with the plastic and the other issues of the chemicals that are inborn in the chemical process of the making up of the medical waste.  So you're going to have to look at that fact because we cannot stand to breathe any more dioxins or anything else.  So what does that do to the permitting process of the trash-to-energy plant?  That's one issue that I have.


The other issue is this.  If we go ahead and we landfill this at the Corey Landfill, and you have all this product that has between eleven and twelve pH and you have millions and millions of pounds of this over a specific period of time, you're adding to the raise of the pH level of the leachate that's either going to be sprayed or eventually be consumed by the groundwater.  So what environmental hazard does that pose over a period of time?


And my other question is that, because we haven't had any process like this presented to the Board before, and we're going to permit this, what permit does this fall under?  Is it Solid Waste, is it Air, is it Water?  Which statute do we go by in order to permit a process like this?  You know, do we need to generate a whole set of regulations that precede this approval in order to permit this?  I don't think that we have one -- anything that really addresses this specific process.


And then there is the noise factor.  Is there a noise factor for -- Saint Francis is relatively close to residential.




MR. CHEEK:  We're operating  under an eighty decibel points with the generator.  Without the generator, it drops well below that.  We've operated in residential areas in Dallas/Fort Worth.




MS. BARTON:  So have you had any violations for that kind of thing?




MR. CHEEK:  No.




MS. BARTON:  And what time of the day do you do this?  During the day or at 3:00 in the morning?




MR. CHEEK:  We like to do it during the day.  It's just (inaudible).




MS. BARTON:  Well, just speaking for those residents that live close to the hospital, you know, I think that we should look at that, because during the daytime that noise is absorbed by the normal noise level of just living.  But when you're going at 2:00 and 3:00 in the morning, especially if it's foggy, then you're going to have some situations where the noise may be louder.


I'm just looking through my notes here that I have.  


I'm very fascinated about the deal.  No air emissions, that's good.  No water emissions for (inaudible) what I said.  I just think that under this  circumstance that the Board should be very careful and really take into serious consideration some of the questions that I have raised, especially about the residue waste and the amount of waste and the amount of pH for the leachate material in the landfill.  


And the other thing is that if it is not landfill, it is going to go over to the trash-to-energy plant and to the incinerator, and that residue is going to be mixed with these folks trash and it's going to go over there unless you specify specifically that it's going to be landfilled after you already know whether or not the pH level, over a period of time, is going to be bad.  


And as for the deal down in Stroud, it's my understanding that all they're doing is taking, like, animals from veterinarian hospitals.  That they are not doing massive amounts of waste.  So I don't know what BFI and why they're not here or American Waste and their autoclave deal -- how that's going to fit in with this.



That's all, that's the end of my comments.  I thank you for your time.




MR. WUERFLEIN:  Thank you, Nadine.  I was just letting you finish your comments then I'll turn -- been discussing some of the questions you've been asking.  Steve, do you have comments on -- want to address some of those now?




MR. STEVE THOMPSON:  Just a few.  Relative to notification, we made no specific notification to the waste industry other than posting the agenda for the Board Meeting.  We are currently, as we speak, researching the Tier of this permit.  My understanding is that we would -- I believe that this is a Tier 2 permit process, and if that turns out to be the case, there would be ample opportunity for anyone to make comments relative to the permitting process, both the waste industry and citizens and whoever, as we go through that process.


As to the noise issue, the Board, as far as I know -- there are nuisance statutes -- there are local nuisance statutes relative to noise, but we do not have any specific jurisdiction for noise at the State level.  So the noise issue would be more a local matter than a State matter.  And as Mr. Cheek indicated, we will probably go through a fairly significant permitting process to address environmental issues.  During the permitting process, as I said before, everybody will have an opportunity to make comments on that.  


I think that the Board's job today is -- there are a number of criteria that this facility has to meet to address the need issue -- and then we will move then into the permitting process and take up many of the issues that you raised during your comments.




MR. PADEN:  Mr. Chairman, if it's appropriate I'm ready to make a motion to --




MR. WUERFLEIN:  I was going to ask if there are any other comments from the public.  I didn't see other hands earlier.  Are there any other comments from the public?  Okay.  Seeing none, I turn this back to the Board.  


The Board -- as I understand it, the Board is being asked to determine a need of the process, the specific permitting that is done by the Department.  We don't get involved in the specific permits.  And if you'd look on the back page of this packet, it lists the statute.  Section 1, 2 and 3 are the things necessary to determine a need that we are being asked to approve: that the application is necessary and desirable in order to provide services requested in the locality to be served; the proposed action is economically accomplished and maintained; and, the proposed action will contribute to the orderly development of services in the location.  And that's what we're being asked to approve or disapprove.




MR. PADEN:  Mr. Chairman, I move that the Board approve the Certificate of Need and issue a Certificate.  And in doing so, find that the proposed application is necessary and desirable, is economically -- can be economically accomplished and maintained, and will contribute to the orderly development of services in it's locale -- in the state of Oklahoma.




MR. JOHNSTON:  I second that.



 
MR. WUERFLEIN:  Second by Jerry Johnston.  Any other discussion by the Board.  Seeing none, I think we're ready for a roll call vote, Myrna.




MS. BRUCE:  Ms. Cantrell.




MS. CANTRELL:  Yes.




MS. BRUCE:  Mr. Coffman.




MR. COFFMAN:  Aye.




MS. BRUCE:  Mr. Drake.




MR. DRAKE:  Yes.




MS. BRUCE:  Ms. Galvin




MS. GALVIN:  Yes.




MS. BRUCE:  Mr. Johnston.




MR. JOHNSTON:  Yes.




MS. BRUCE:  Mr. Paden.




MR. PADEN:  Aye.




MS. BRUCE:  Let the record show that Ms. Savage arrived at 9:45.  Ms. Savage.




MS. SAVAGE:  Yes.




MS. BRUCE:  Mr. Wuerflein.




MR. WUERFLEIN:  Yes.




MR. PADEN:  Mr. Chairman, I'd like to say one thing.  Thank you, Mr. Cheek, for your help.  But I would again like to propose that one of the things we recommend to the Legislature is that they change this statute and make it conform with the balance of Oklahoma's environmental laws and give the agency the responsibility to make the determination as to the Certificate of Need.




MR. STEVE THOMPSON:  And as we bring the Environmental Quality Report to the Board for their approval, that states that the Legislative issues that we're going to pursue.  I would suggest to the Board that this is an issue that we probably, rather than running a bill on, I want to find a vehicle for -- but that we would pursue that where we could.  And we'll make that a part of our report at the next meeting.




MR. WUERFLEIN:  Thank you, Steve.  



The next item of business is the Department budget request.  David Dyke is going to make the presentation on the Budget Request to the Legislature.




MR. DYKE:  Thank you, Mr. Chairman and Board.  I'm David Dyke.  I'm the new Assistant Division Director of Support Services formerly with the Air Quality Division.  The DEQ's budget request for the State fiscal year 2005 is due October 1.  It is to be submitted to the Governor --




MR. THOMPSON:  Move your mike around, David, I think we're all having -- I'm the only one that's old enough to have trouble hearing you.




MR. DYKE:  I always have a problem with the microphone.  


Our budget request is due October 1, it is to be submitted to the Governor, through the Office of State Finance and it is part of the Board's responsibility -- the approval of that request.  


Our request covers a five-year planning cycle, but we want to focus on fiscal year 2005.  That's the most important and the most critical.  Our request that we are bringing before you today is a net increase of 5.2 million dollars of general revenue from State appropriations requirement.  We have targeted our program areas to those we believe, if left unaddressed, will result in detrimental impacts to the citizens, the regulated community, and the industry in the State of Oklahoma.  


Our 2005 request covers four program areas:  Public Water Supply; Total Maximum Daily Load Studies (TMDLs); Air Quality; and local Solid Waste Projects.  Only the local Solid Waste Projects are not related to or caused by a new federal mandate.  I would like to discuss each of these areas completely with question and answers before moving on to the next one.


Our Public Water Supply request:  Under the Safe Drinking Water Act there are several new rules and several expanded rules; Disinfection By-Products rule, Interurban Enhancement Surface Treatment rule, the Arsenic rule, Radionuclides rule.

These rules have numerous new monitoring requirements and they have a lot of additional responsibilities for the regulated community, as well.  


I want to talk briefly just about the Disinfection By-Products Rule.  It currently applied to systems serving 10,000 population or greater.  There are 41 of those today.  When this rule is expanded it will add 172 surface water systems that are under 10,000 population and 518 groundwater systems.  These new system or new additions have little or no experience with addressing disinfection by-products.  


The number of samples to be analyzed by the DEQ will increase over 100 percent in most categories and over 400 percent in some categories.  Under the 41 systems in which this rule currently applies to -- serving a population over 10,000 -- almost half of those systems have compliance issues.  If the larger systems are having compliance problems, we can expect 50 to 75 percent of the smaller systems to have compliance problems, too.  We do have certain fees that are charged to some of these today so why don't we just charge our fees or increase our fees to cover this new workload?  


There's several problems with that.  The first one is, the fees we charge today do not cover the cost of new lab equipment.  It covers our service but it doesn't cover the cost of new lab equipment or replacement equipment.   


The second issue is that almost all of the new fee payers are going to be small to medium municipalities and they already have financial problems.  


Three, we have some statutory limitations on how much of an increase we can -- or how much we can increase some of our fees.  There are some dollar limitations on how much we can increase our fees.


Back to the first issue.  If we increase our fees to cover the cost of lab equipment, in some instances, it will double the fees that we charge today.  


Let me summarize our request for the Public Water Supply.  To cover the cost of increased monitoring and analysis we are asking $513,000.  To cover the cost of new equipment, we are asking for $670,000 in new lab equipment.  To provide compliance and technical assistance due to the expected compliance issues, we're asking for $240,000.  For a total request for the public water supply of $1,423,000.




MR. THOMPSON:  Let me just make sure that we clarify for the Board.  If you look at the chart that David is talking about on page four, which is a summary of the public water supply increase, that first $513,000 is money that we would receive simply by the increase in volume.  So we are asking the Board to approve that money simply as an offset to the cost of small public water supplies.  But as these parameters increase and as we do the analytical work, we would collect that $513,000 as part of those fees.  We are simply asking the Legislature to offset that cost for small public water supplies.  But the cost of equipment was never included in our analytical fee costs, so we are going to be faced with the capacity issue in January of this year.  So we're going to try to -- we're going to rob the little bit of money that we have to replace analytical equipment to meet this need, but that's going to put us farther and farther and farther behind in purchasing equipment that the lab needs for its overall operation.  So we're going to be hit with this issue in January.  And we're going to try to meet the need under our current budget but our future capacity to meet equipment needs is going to be curtailed as a result of that.  



And finally, the $240,000 -- if we're going to have 75 percent of the public water systems in the state out of compliance, that means we've got two choices.  We can either get some folks to go out there and provide compliance assistance to bring them into compliance or we can hire the same number of people and do enforcement.  Our preference is to have sufficient money up front to fund people to do assistance, therefore lowering our enforcement issue.  That's our preference.




MR. WUERFLEIN:  Are there any other comments from the Board or questions on public water supplies?




MR. PADEN:  Okay, yeah, I have a question.  So is the net amount from the general fund that we are asking for, $240,000?




MR. THOMPSON:  No.  We're asking for one-time equipment cost of $670,000.  We're asking for $1.4 million.  Our story on the $513,000 is either we will collect that as fees under our current fee system or you can support small public water supplies by providing general revenue for that need.  


Then we will need, because of the increase in analysis and the new parameters -- Judy, don't let me mislead them, now -- we will need a one-time cost appropriation of $670,000 to meet the equipment need.  And then we're going to need more money.  We're not going to need anymore FTE's.  We are not going to ask for an increase in FTE level but with the level of non-compliance that we expect, once those rules kick in, we're going to need to hire about four more people to do technical assistance and that's what the $240,000 is for.




MR. PADEN:  And is any of the dollars in the $1.4 million, is there any federal match available?  




MR. THOMPSON:  Not a nickel as far as I know.




MR. PADEN:  So in effect, this is an unfunded mandate.




MR. THOMPSON:  Yes.  It is and it is an unfunded mandate that's -- the $500,000 in our view, is money to try to offset the impacts to those -- to the bottom of the food chain, you know, those least able to meet that need.  And so we're going to make a pitch to the Legislature that they need to help their small communities with that.  And then us, we get the rest of it -- that comes to the agency for equipment and then people to run either assistance or enforcement problems.




MR. WUERFLEIN:  You said there is enough unfunded -- is there enough unfunded positions that cover the supervision so you don't have to ask for more FTE's.




MR. THOMPSON:  That's correct.  I don't think we're going to be asking for an increase in FTE's.  I see Jon back there ignoring me but I think that's what we're going to do.  




MR. PADEN:  David, if you would, when we discuss the other things, if there are federal matching dollars that you know of would you --




MR. DYKE:  Yes, sir.




MR. WUERFLEIN:  Are we ready to move on?  Go ahead, David.




MR. DYKE:  Let's talk about TMDL's for a few minutes.  As you know there are intensive studies to determine how much additional discharge a system or water body can handle.  Under the Clean Water Act there are new expanded requirements to the TMDL and the Watershed Rule.  They come with basically no funding.  Leaving us a choice to raise fees or to seek general revenue.  TMDL's are required for the issuance of a new permit or a renewal permit.  In some instances, the DEQ has asked cities or industry to hire a consultant to perform a TMDL and in those instances those TMDL's cost somewhere between $50 and $100,000.  That's not an option for the small communities.  Of course, without a TMDL there is little or no expansion.  There's no room for growth.  So you have to have a TMDL.  


In addition to the permitting requirements under a court settlement agreement, the DEQ is scheduled to complete TMDL's on all impaired water bodies in Oklahoma over the next five years.  That's about 850 TMDL's with an estimated cost of 12 million.  


Fees.  If we have to -- if we cannot get the general revenue funds or we have to go back in and look at fees -- designing and collecting fees for TMDL's is very problematic.  Point sources can be identified but all the water bodies are impacted by nonpoint sources, agricultural/urban runoff.  So do we look at landowners?  Do we fee landowners?  I don't know.  So --




MR. WUERFLEIN:  I do.   




MR. DYKE:  It very well could be that point sources might, without the general revenue, might have to subsidize this program.  So in summary for the TMDL request for fiscal year 2005, we're asking for $856,000.  That's for one year, that's for 2005, general revenue to do this work.




MR. STEVE THOMPSON:  I think in answer to your question, Lee, about federal money -- and Jon, you'll need to make sure I'm correct on this.  I think we're currently operating with some federal money.  We think we can -- we have a thirteen year schedule that the court has ordered.  We think we will have sufficient -- before those federal funds run out, we believe we will have sufficient funds to operate for five years.  And there will be a body of work that is left after that is out.  So we come each year.  We've come early and we've come often, asking for general revenue funds, knowing that on the back end of this effort there's not going to be federal funds to accomplish it.  


I understand that we have probably taken the risk of crying wolf a little bit on this issue but the fact remains that unless we get general revenue money on the back end of this effort, on this court scheduled TMDL effort, we're either going to have to look at -- and the notion that we would fee landowners relative to nonpoint source, I -- well, we don't see that as a viable option.  But it will then fall to those dischargers who want to increase their volume to do TMDL's -- and in small municipalities.  When the federal funding runs out and we don't have general revenue money, that's kind of the options we have -- or increasing fees to point source discharger.  Those are sort of our options.  


We think as a matter of public policy, that because there are a wide array of impacts that are accounted for in TMDL's, that general revenue money is the appropriate place that that funding should come from and so we continue to seek funding for it.




MR. COFFMAN:  David, is your funding plan to keep that $800,000 roughly constant over the next five, ten, twelve years?




MR. DYKE:  Actually, we'd like for it to increase significantly.




MR. STEVE THOMPSON:  We think that the -- about $800,000 for this year but that jumps to about 2.3 million dollars in the next couple of years.  




MR. COFFMAN:  Well, I heard you say 12 million to get the program accomplished and I didn't -- the math wasn't working.




MR. STEVE THOMPSON:  We're trying to ease into this because we still maintain some federal funding for this but at some point that's going to run out.  So we're going to try to get into the program and then move it up to meet our needs in the future.




MR. WUERFLEIN:  Any other questions from the Board?  I'm going to ask for any questions from the public, too, while we're on a section.  Okay.  Move on.




MR. DYKE:  I'll move on to Air Quality.  The Air Quality request covers four areas:  Ozone non-attainment; something we're calling national and regional requirements; mobile source and non-Title V funding; and toxics monitoring. 
Regarding non-attainment.  It appears that we have slipped by in Tulsa.  That's again under the ozone standard but it's always going to be close, it appears.  Regardless, we have entered into with the EPA and local government, an Early Action Compact.  That EAC, Early Action Compact, is just that.  It requires us to do an ozone State Implementation Plan early.  If we (inaudible) a very similar (inaudible) where we're going to go nonattainment.  The State Implementation Plan requires enhanced emission inventories, some very expensive photochemical modeling, but the end result is it protects us from the burden -- some of the burdens and consequences of going nonattainment.  




It's like an insurance policy.  Do your SIP work up front and make some changes, try to stay in attainment -- you don't have to do -- you don't get hit with some of the penalties.  


We are well into that effort with that Early Action Compact, doing the SIP on that Early Action Compact, and we've gotten there by federal grant.  We got a one time additional federal grant and we got some contribution from the Department of Transportation.  


What we're asking for in our general revenue request is additional monies to support our contractor to finish that effort or if we have to do a second modeling run, which very well could be, we're asking for monies in that area.  


On the area of national and regional requirements, there are some federal programs pending.  Clear Skies is a proposal that comes to mind.  We don't know how Clear Skies is going to affect us in Oklahoma.  Again, if that comes about, we're going to have to do some modeling, some analysis work, to see if that's going to affect us.  If that doesn't move forward, EPA is planning on rolling out what they're calling the Regional Transport Rule -- and "transport" is the key word there.  So it's going to be one or the other.  It's going to require a considerable amount of work.  


Already in place is the federal Regional Haze Rule.  It requires a State Implementation Plan to be done on PM 2.5.  Again, inventory, modeling, analysis work.  We have seven years to do that, I believe. 


Let's talk about transport just briefly.  We're aware that we have ozone transport coming in from Texas.  We have monitors on the border.  With the eight-hour standard going into effect, we're seeing elevated values in the region.  We're seeing nonattainment values in cities like Wichita, Kansas City, St. Louis, and Springfield, Missouri.  We know that they are going to be modeling the impact that Oklahoma has on those communities.  We've got to do modeling in -- I guess to sum it up, too -- both to see what the impact is from Tulsa and to defend ourselves from our impact on others, to make sure that whatever the other states and the other communities' models are accurate.  


Moving on to the Mobile/Area Source and Non-Title V Funding.  Our Title V sources, which are the large sources, and non-Title V sources contribute to funding the Air Quality Program.  It's a significant contribution through annual emission fees.  
The fee per ton for the criteria pollutants is the same for both the Title V sources and the non-Title V sources.  By tracking our expenses between those two programs, we know that the cost of performing non-Title V work is much greater than the amount collected by those non-Title V fees.  


To sum it up, the non-Title V portion of our program is seriously underfunded, and it comes down to we do not get state contribution -- state monies -- contribution for the air program.  


Mobile sources, like, cars, trucks, boats, construction vehicles and area sources, like, service stations, gasoline stations emit criteria pollutants, yet they do not contribute to the funding of the program.  


In 2001, the Air Quality Council passed a resolution that called on the agency to seek other funding to try to get a mobile source component, a non-Title V component, funded.  And our request here -- our portion of the air request here is just a continuation of that effort. 


Toxics monitoring.  Two years ago EPA released the National Air Toxics Assessment study, the NATA.  That study took the National Toxics Inventory and modeled it to show potential areas of concern for the State.  A follow-up study is being done now and it's underway.  EPA will use the results of that study to develop strategies to reduce health risks due to toxics.  
Identifying air toxics through monitoring is going to be a critical part of developing any kind of strategy for participating with EPA in developing that strategy.  We need to get into the toxics monitoring business.  Many states around us, they already have toxic monitoring programs.  Louisiana has a significant one.  A part of our CENSARA group, Texas has some.  Minnesota.  


We have a grant, a one-time project grant, and we have a study in Ponca City.  In that study in Ponca City, we're looking at emission inventories and you're going to hear these words again.  We're looking at emission inventories, we're analyzing -- we're doing some analysis and maybe if we have the funds we might do some modeling.  It won't be the extensive type of modeling but we'll have to do some kind of modeling.  
What we hope to do is to build capacity in the toxics areas.  Learn what we're doing, getting (inaudible) experience.  This request today is for the general revenue to allow us to take the technology experience we gain from the Ponca City project and apply that to some areas in Oklahoma City and Tulsa, where the study has said the health risks are higher, due to air toxics.  



With that, let me summarize the Air Quality request.  For ozone non-attainment for Early Action Compact work $225,000; for the national regional requirements for Regional Haze, it's $260,000; mobile source/area source non-Title V contribution, we're asking for $750,000; for toxics monitoring we're asking for $335,000.  For a total of the Air Program of $1,570,000.




MR. WUERFLEIN:  Any comments from the Board in this section?  Any questions or comments from the public?  




MR. DYKE:  The last area that we want to -- 




MR. WUERFLEIN:  Oh, there is one, excuse me.




MR. DYKE:  I'm sorry.




MR. GALVIN:  I have a question.  My name is Mark Galvin.  Are the specific municipalities at a liability risk for lawsuits in something like this?  You had mentioned Wichita, Kansas City -- maybe you are pointing your finger at us.




MR. DYKE:  I don't think that's the term.  Basically what will happen if those cities or those states are doing an Implementation Plan -- say, Wichita was nonattainment -- part of their State Implementation Plan, their study, will be to model what contribution Oklahoma is making to the problem.  


Most of the air quality business now, that's where we have a national/regional component here, as well, it has to do with regions.  We will be asked if we have a significant contribution, we could be asked to make emission reductions in Oklahoma to help their problem.  Just like we need to model to insure that what's going on in the State Implementation Plan and those SIPs in Dallas/Fort Worth takes care of their contribution to us.  So liability, the end result could be, yes, we have to do something that affects the public.




MR. THOMPSON:  David, can we get you to speak up just a little.




MR. DYKE:  I'm sorry.




MR. WUERFLEIN:  When you're away from the mike we can't hear you at all.




MR. DYKE:  I should have  --




MR. THOMPSON:  Maybe I can help summarize for those who weren't able to hear.  


We think we're going to need $225,000 for ozone nonattainment.  We think we're going to need $260,000 for the national and regional requirements either Clear Skies -- the effects of Clear Skies, or the Regional Transport rule.  


In other regional issues, we believe and have believed for a number of years -- and the Board sent us to try to get funding for the inequity between the major sources, the Title V sources, and the other sources in the area through either general revenue or fee.  We continue to pursue that effort this year.  And then a growing area that some work has been done -- a little bit of work has been done around Ponca City that needs to be expanded to other areas -- and that's air toxics.  So all of these I would say are driven by federal law with the exception of the $750,000 where we think there is just an inequity in the way the program is funded.  And we continue to try to pursue general revenue money to cure that inequity.  




MR. WUERFLEIN:  Any other comments?  Questions?  We're ready to move on.




MR. DYKE:  Last issue we're covering in our request is Solid Waste.  City and county governments all need to improve their solid waste infrastructure.  Local needs include cleaning up illegal dumps, developing convenience centers for bulky waste, they need equipment for managing disaster debris, wood chippers, ice storm wood chippers and the like, and assistance with recycling efforts.  


Past diversions of the Solid Waste fee revenue -- in order to fund the personnel absorbed by the Tulsa and Oklahoma City County Health Departments as well as some other DEQ offices have precluded the funding of many of the programs.  Our request is for $1,365,000 for these programs.  It is intended to replace those diverted funds and allow us to move forward with assisting local governments.  




MR. THOMPSON:  Let me just give a little background on this.  Some of you will remember that when the Department was given the responsibility for the environmental programs in Oklahoma City and Tulsa that the City/County Health Departments used to have, the Legislature gave us the responsibility for the programs.  They gave us the employees, they forgot, somehow, to give us the money to support the program.




MR. PADEN:  I don't think they forgot.




MR. THOMPSON:  I don't either.

What they did do was to give us the opportunity to fund that out of Solid Waste funding.  The Department has always taken the position that that's sort of an inappropriate use of fee funds.  So there was one time when the State gave a raise, in general -- a raise, employees a raise and so we put that money back to replace that Solid Waste money and then we did the raises across the board out of fees and federal money and however we could do that.  So we got back into alignment with what the intent of the fee was in Solid Waste.  


I think most of you are aware that this year we took a one and a half million dollar cut in general revenue.  So we were asked to give the Legislature some choices and we gave them two choices.  We could fund -- we could cut local projects and fund the decrease, again out of Solid Waste -- although we don't like that -- or we could simply cut general -- take that general revenue cut by bringing people out of local offices through attrition and putting them to work in Oklahoma City under federal and fee funding.  That's the two options we gave the Legislature.  


They chose -- we tried to make it as hard on them as we could -- they chose reductions in local project funding.  So we are going back to them this time -- this is as much as anything, an effort to recover the cut that we took last year.  If that is recovered, we'll put that money back into our ECLS effort, our complaint effort, and we'll release the Solid Waste funds to go back to local project funding.  That's our plan.




MR. PADEN: Could I ask -- and probably everybody has this number -- but it is my recollection that the first budget that we approved in 1993 for FY-94 was in the neighborhood of a 42 million dollar request.  Is that close to accurate?




MR. THOMPSON:  I don't know that we have -- I don't have the number for the total budget, Lee.  I do have the number for the general revenue support.




MR. PADEN:  That's what I'm talking about.




MR. THOMPSON:  The general revenue support of the agency at the beginning of the agency was 7.4 million dollars.  Ten years later the general revenue support for the agency is 5.9 million dollars.  


And I challenged the Legislature to look and see if any other agency in State government has been able to not only be held harmless but to take that significant of a reduction in general revenue support and continue to maintain its programs.




MR. PADEN:  That was the point that I wanted to make, is that we have operated the Department in an extremely efficient manner over the eleven years of its existence while taking a significant reduction in State-appropriated funds in doing so.  




MR. THOMPSON:  I will tell you that that is both a blessing and a curse.  It is a blessing in that we have been able to maintain our programs.  It is a curse in that the Legislature generally says, "Gee, you guys always ride to your rescue."  


I will tell you that with the level of cuts that we took this year, our ability to do that in the coming years -- if we were to take another cut of that magnitude -- we would have little choice but to begin, hopefully only through attrition, to close those local offices where much of the general revenue support -- we've never figured out how we're going to fee to do complaints.  Somebody suggested one time that we have a "900" number and that if you wanted to complain it would cost but I don't think that would work.  We're going to have very little choice, if we get other significant general revenue cuts, but to simply, hopefully, maintain the folks that we have on staff but inconvenience them significantly by saying your job is no longer in Hugo or Tulsa or Altus, your job is in Oklahoma City.  


It's not something that any of us look forward to, but without -- so we're going to try to get-- there was about a $200,000 piece of our budget cut that we said we were going to gain through administrative efficiency.  So we're going back and asking for $1.3 million instead of $1.5 million because I don't think we can go back and say we're going to be administratively inefficient for that $200,000.  But we are going to try to recover the money that we lost for local project funding.




MR. WUERFLEIN:  I guess my question, you know, when you look at it and you've got $200,000 here, $300,000 there, but you look at the bottom line and we're asking for a doubling of state funding.  Is that correct?



     MR. THOMPSON:  That's correct.




MR. WUERFLEIN:  From 5.9 to ll.2 almost.




MR. THOMPSON:  That is correct.




MR. WUERFLEIN:  If we don't get the entire doubling on -- we're not going to go broke, are we going to make the fees so onus on the small towns that the Legislature is going to address it one way or address it through public outcry.  Is that kind of where we stand?




MR. THOMPSON:  I would suggest that -- we have always had two options, general revenue money or coming back to the Councils and Board to seek fee increases.  I suspect that in some of those areas we will approach the Councils about running concurrent fee increases along with the need for general revenue money.  But yes -- and getting back to Lee's point.  I don't think 11 million dollars in general revenue support for an agency that had 7.9 million dollars in general revenue support eleven years ago is that big of an increase.  It's a doubling but in the grand scheme of things I don't think that's much of a stretch.




MR. WUERFLEIN:  Open the floor to other questions or comments from the Board.  Open it to comments from the public.  Nadine.




MS. BARTON:  Nadine Barton with CASE.  Gosh, I hate this.  You know, how many times, ever since DEQ's come into existence we're always back to the same issue.  And I don't know what the answer is.  I know that industry out there, you want an increase in your fees?  Yeah.  


We've got to think of some other creative way to support this.  We cannot lose those two offices especially in the city of Tulsa where we have two refineries here.  They are so important to us.  And the difference between that 7 and 11 million -- did you say that's 4 million -- did that take into consideration the extra people that we needed to go through all the Title V and the extra people into Air Quality and all of this.  I just hope that we can contact our Legislative representatives to be in support of this because this is an economic development issue here.  If we don't have enough money to run our program, how can we permit anybody to come in here.  So please, use that as an issue and it's the quality of life, people look at Tulsa for the quality of life that we have here in our State.   


So I hope we'll all put on our thinking caps.  I don't have a solution.  The only thing -- I think that we ought to do the car thing to get more money for Air, to put an extra fee on every mobile source.  But industry isn't going to pop for any more money.  That's my comment.




MR. WUERFLEIN:  Thank you, Nadine.  Jerry?




MR. JOHNSTON:  We are working with the Legislature and some people, on working with the Legislature.  We have good support.  We went to a meeting with Jon and Steve on this just the other day -- just told them what it was like and asked if they wanted to help work with us at the Legislature or have more fees.  Speaking for a small town -- I'll bring my budget up and show it to any of you guys, if you tell me where I can get some fee money out of it.  My people just barely make it.




MR. WUERFLEIN:  The Chair is ready to entertain a motion to approve.




MR. DRAKE:  I move that we approve as stated.




MR. WUERFLEIN:  Bob Drake.  Is there a second?




MR. COFFMAN:  Second.




MR. WUERFLEIN:  Second by Jack Coffman.  Any other discussion.  If not, we'll take a roll call vote.




MS. BRUCE:  Ms. Cantrell.




MS. CANTRELL:  Yes.




MS. BRUCE:  Mr. Coffman.




MR. COFFMAN:  Yes.




MS. BRUCE:  Mr. Drake.




MR. DRAKE:  Yes.




MS. BRUCE:  Ms. Galvin.




MS. GALVIN:  Yes.




MS. BRUCE:  Mr. Johnston.




MR. JOHNSTON:  Yes.




MS. BRUCE:  Mr. Paden.




MR. PADEN:  Aye.




MS. BRUCE:  Ms. Savage.




MS. SAVAGE:  Yes.




MS. BRUCE:  Mr. Wuerflein.




MR. WUERFLEIN:  Yes.


Are you needing a break?  You're okay for a little while yet.  Okay.  An hour and a half.  One more issue on our next item before we break.  


Item number six is the Rules of Practice and Procedure of Section 52.4.

And this is to be presented by Sharon Myers.  Oh, there she is.  Speak loudly for us old folks.




MS. MYERS:  Good morning, Mr. Chairman, Members of the Board, Mr. Thompson.  This rule is proposed by the Department to relieve the option for the Air Quality Advisory Council to conduct individual proceedings on enforcement matters.  


(Request to speak louder)




MS. MYERS:  Basically the changes in this rule are to bring the Air Quality Council into alignment with the other Councils in that the Air Quality Council has been able to address enforcement issues that the other Councils have not.  And I do know if anything else needs to be said about it.  It is according to statute that it was passed.




MR. WUERFLEIN:  Any questions from the Board.  Are there any comments or questions from the public.  Nadine?


You ought to move closer, Nadine.




MS. CANTRELL:  Why don't you sit up front.




MS. BARTON:  Okay, I'll speak up can everybody hear me?



I'm not really familiar with this but does this mean that an enforcement action can come before the Council and they can make a rule on it?  




MS. MYERS:  No.  I'll let Eddie address that.




MR. TERRILL:  It's just the opposite -- it does just the opposite.  I didn't want the Council put in the position to have to hear an enforcement action.  It puts them in a bad position.  None of the other Councils do it.  So this just brings this Council pretty much into alignment with the other ones in that they cannot hear enforcement actions.  That's our purview.




MR. THOMPSON:  And that was a recommendation of the Council.  We pursued a statutory change last year and that was approved so this is to bring the rules into alignment with that statutory change.

    

MS. BARTON:  Good.  I agree with that.  That's a very difficult position for the Council to be in.




MR. THOMPSON:  Yes.




MR. WUERFLEIN:  Any other questions or comments by the Board.  If not, I'll entertain a motion to approve.




MR. JOHNSTON:  So moved.




MR. WUERFLEIN:  Jerry Johnston.




MR. PADEN:  Second.







MR. WUERFLEIN:  And second, Lee Paden.  Roll call.




MS. BRUCE:  Ms. Cantrell.




MS. CANTRELL:  Yes.




MS. BRUCE:  Mr. Coffman.




MR. COFFMAN:  Yes.




MS. BRUCE:  Mr. Drake.




MR. DRAKE:  Yes.




MS. BRUCE:  Ms. Galvin.




MS. GALVIN:  Yes.




MS. BRUCE:  Mr. Johnston.




MR. JOHNSTON:  Yes.




MS. BRUCE:  Mr. Paden.




MR. PADEN:  Aye.




MS. BRUCE:  Ms. Savage.




MS. SAVAGE:  Yes.




MS. BRUCE:  Mr. Wuerflein.




MR. WUERFLEIN:  Yes.


The next item on the agenda is number seven.  Rule/Chapter 252:100 Air Pollution Control.  Sharon will be directing this issue, too.




MS. MYERS:  The changes in this rule basically came about with the project of a new company to come into the State and there were some things in this rule that would have prohibited them from coming into existence.  


DEQ proposes to exempt glass melting furnaces from the requirements of Subchapter 33 and to revise the definition of new fuel burning equipment to reflect the date of July 1st, 1977 that direct- fired fuel burning equipment became subject to Subchapter 33.  An emergency rule containing this exemption was approved by the Board at the February 28, 2003 meeting and became effective in March.  The permanent revision was delayed to have time to determine if other direct-fired fuel burning processes located in the State faced similar problems in complying with the NOx limits in Subchapter 33.  


And based on the discussions we have had in our Air Quality Council, as part of the re-write/de-wrong process, this particular standard was set at a time when there were no facilities in Oklahoma it would apply to and we have felt like it needs to be changed.  I think the Department has done some additional research into BACT and LAER and RACT and can answer questions on that, I would rather they do that than me.  So if you have any questions on those issues --




MR. WUERFLEIN:  I know the Board received a packet concerning the definitions on BACT and LAER and RACT and some other State's regulations and I don't know if some of that needs to be put into the record at this time.  Or just does anybody have a question on some of that information that you received.  Now would be the time to address that.  If not, do you have any --




MS. MYERS:  No.  I'm in support of the changes in this rule.




MR. WUERFLEIN:  Okay. Do you have more presentation or if that was --




MS. MYERS:  No.  I don't have any further presentation.  If you have any technical questions related to this rule, I would direct them to Dawson Lasseter.




MR. WUERFLEIN:  Open it up to comments and questions from the Board.  Lee?




MR. PADEN:  Well, I have a general comment and I have a couple of questions.  My general comment is that I continue to be concerned about an exemption for a particular kind of operation being in the rule.  And I base that on the premise that -- and I understand the problem with this particular industry -- in that when the original rule was adopted in the seventies, we did not consider this issue.  My problem is this that if you grant an exemption from the rule, I think that it sets a precedent.  If you grant an exemption for this industrial activity, I think it sets a precedent for the future to carve out other exemptions for other industrial applications.  And I think we are better served if we have a rule as it currently exists subject, of course, to the fact that we have an emergency rule in effect so that the Department has the ability to look at the total spectrum of technologies that might or might not be available and recommend the permit based upon the analysis that they make on all of the available processes.  


In the alternative, rather than granting an exemption, I think we might also think about doing what other States have done and that is for this particular industry, impose a pounds per ton criteria -- very much like what we did in the Cardinal permit -- that the Department did in the Cardinal permit by adopting a 3R application which sets an initial pounds per ton limit, reduces it in the second year, and reduces it in the third year and years thereafter.  


So I think there are some alternatives out there rather than -- And I understand that 3R is BACT, but I also understand that in other States this pounds per ton language is a part of the rulemaking process.  And so I continue to oppose the exemption approach that staff has recommended and would entertain hearing whatever discussion staff would be interested in presenting.




MR. TERRILL:  Let me address that just briefly and then the technical folks that are here can chime in if I mis-state, which is possible.


I, too, share Lee's concern about the precedent this appears to set an exemption for this particular facility.  Except I don't really look at this as an exemption of this particular facility.  The concept I agree with.  I'm absolutely opposed to that.  If we were to get a facility come in and tell us, we can't build in your State unless you change your rules -- relax your rules for us to come in -- you know, the Council and the Board can direct us in whatever path they choose but I can tell you from our perspective, we would oppose that unless there are good public health, economic and other reasons -- and all that kind of factors in but our main objective has to be public health.  So I, too, would be opposed to that and I share your concern that there might be the perception that this is going to take us down that path, but I really don't see it.  


What we've done, we've exempted them from the provisions of Subchapter 33, which at the time they were enacted did not consider that facilities built twenty-five years later couldn't meet it.  


That's the purpose of BACT, Best Available Control Technology, that's the reason it's part of our rules and part of our SIP, and it is technology driving it.  If we were to put a prescriptive or a narrow pounds per MMBTU or whatever into this rule that would limit our ability, if technology got better than that, to impose that at a later date.  


I mean, that's the whole purpose of BACT and that's what we did here.  The company didn't even bring this to our attention.  Their consultant missed it and we missed it when we were talking to them about coming into the State.  We caught it in the permitting process.  And that's what the permitting process is supposed to do, it identifies areas that maybe we didn't understand or we made a mistake in or whatever and it allows us an opportunity to correct it.  My only regret is that we didn't catch it until we were in such a time crunch that it looked as though we were doing something special for this industry which we really weren't.  I mean, if we'd caught this three years ago, we'd have brought it then.  


And I can't guarantee you that this won't happen again.  I hope it doesn't because it puts everybody in a bad position.  But if, we, in the process of doing our work determine that this same situation exists, then we'll probably come back, lay the facts out to you and ask for your guidance.  


So I don't think we're setting a precedent here.  I think what we're doing is correcting a problem that went through the process just like it's supposed to.  It went through the public review process.  It got BACT -- that is what it's supposed to be.  If they'd have put this company in Texas, there's no guarantee that Texas wouldn't have come up with low-NOx burners which is not as significant as 3R.  We don't know because they've never permitted one down there that we could find.  So, we've done BACT, we've done LAER in this case.  I just believe that the process worked like it was supposed to.




MR. WUERFLEIN:  Thank you, Eddie.  I guess my concern has always been -- variance, is a difference in terminology.  It gives you a permit variance versus an exemption for an entire industry.  I think if we've got a bad rule that's unenforceable or unattainable that we need to correct the rule and not have to worry about variances for particular plants or particular permits in the future.




MR. THOMPSON:  Well, I hope we're all saying about the same thing.  I think that the agency faces a dilemma here.  As Eddie said, we brought this rule and recommended this rule based on the fact that we had a rule that simply wouldn't work.  As Eddie said, if we had brought the rule forward in the context of re-write/de-wrong -- oh, that we had caught it then -- I wish we had caught it then -- I don't know that we would have had the discussion that we've had about this.  But the fact is, we didn't.  


We found out that we had what we believed was an inappropriate rule based on a set of facts that included a company coming into Oklahoma.  And I don't know, quite frankly, how else to do that.  If we're going to bring a rule forward on an issue like this, we're going to tell you -- we're going to put it in the context of the facts as we know it and then you all can make whatever decision you need to make.  But I don't know of any other way, really, to do this.  Other than, hopefully, as we review rules, just in the rule review process, and we find these kinds of things that we bring them to you outside of this kind of context.


It puts you in a difficult position but unless we are otherwise instructed, I don't know what else to do with it but when we think we've got a bad rule, bring it to you and bring it to you in whatever context it is in.




MR. WUERFLEIN:  Lee.  




MR. PADEN:  Mr. Chairman, if I could make one other comment.  I have looked at the permit application and the permit that was granted and as far as I'm concerned I think the Department exercised it's responsibility appropriately in the way it granted the permit for that facility.  And I think that facility, when it begins to operate, will control its emissions according to the permit.  I don't have any concern about that.  And if they don't, I think the Department is well-equipped to enforce the permit that is out there.  So I don't have any problem at all with the Cardinal plant in Durant and it's going to help the economy in Oklahoma, et cetera.  



My concern is what's going to happen when Eddie breaks his back, and Dawson is as old as I am and retires, and we have new people -- and Steve's gone and we have new people, and we have a class of business that is not unique to the Cardinal plant in Durant.  We have glass plants in Tulsa and we have them in Okmulgee, and we have them in Henryetta and we have them in Muskogee.  And we have in this application -- or in this rule, we had comments from Saint-Gobain Container which would indicate to me that there are other glass manufacturers who have an interest in this issue.  


And so I'm concerned about the future.  I'm not concerned about what already has happened because I think the permit, as I reviewed it -- and I'm certainly not a technician -- but my general review of it satisfies me that it was an appropriate permit to allow the construction.  I just am concerned about the future and I think when you exempt a category of manufacturing or industrial kinds of activities as broadly as this is set up that I think you set a precedent that five years from now or three years from now or the next time we have a widget company that wants to move into Oklahoma, we've established a precedent that we exempt them from, maybe, Solid Waste Rules or Water Rules or something else.  And I think that's a bad precedent for this Board to set.




MR. COFFMAN:  Mr. Chairman, I have a question.  Is it the intent, Steve, later on for your group as you review rules like this to go in and codify those in a way that gets them current with what you see Air Quality or Solid Waste or whatever, consistent across not only Oklahoma but the other States that we look at?   Because Lee, I think I share some of your concerns in that we don't want to specifically set something up that would release a lot of other influx of things that we don't want -- even though we've got a permit process in place, but I don't know that any of us can predict the future that well, to know technology changes or these other things.  I supported this change only because it did get missed.  It was based upon the Air Quality Council's recommendation and was going to have a permit process and fit within that and meet the best available technology. 


So I think we have a dilemma.  I think as technology changes we will have some of these same things come before this Board.  I don't know what we can do to prevent that other than rely on our Councils, and rely on the professionals to give us guidance to say we're either doing the right thing or we're not doing the right thing.




MR. THOMPSON:  If I could Mr. Chairman, let me answer the question this way.  The decision -- and I'll rely on Eddie and Dawson on this -- I'm not sure that the decision we're making today precludes us in that if a more stringent control strategy comes along for flat glass plants, that we are precluded from imposing that technology.  


The decision relative to LAER and BACT and RACT is one that resides with the Executive Director.  And it is after a significant amount of analysis done by the staff -- and it has a lot to do with -- well, it has basically to do with reductions, costs, and common usage.  And in the background information you will see referenced the LAER/BACT Clearinghouse.  What our staff essentially does is go into that clearinghouse and get a list of things that are going on with the specific industry across the nation and we take that information and we make determinations relative to -- based on the ambient air in the area -- what technology we're going to require.  


It's something that we did -- I think the most well-known effort was when we were talking about new electrical generation.  We had a couple of choices as to what BACT really was.  I think one was low NOx burner and the other was SCR.  Well, we determined that SCR was within the range of reasonable costs, had come into some common usage across the country and we decided to make that determination.  


Generally, that's the way that determination is made and we will continue -- the Department will continue to make those kinds of determinations.  And if we get off base in those kinds of determinations, you have one person who is accountable for that and that is me.  And then I have people who are accountable to me about that.  Is that right Eddie.




MR. TERRILL:  That's a pretty good summation.  Let me just correct one thing that was said, though.  We wouldn't be bringing BACT to the Council or the Board. Our BACT determinations -- that's something that we make internally.  Now, if we have to -- if we were to put something in this rule that specifically defines emission limitations on these particular facilities, then if it turns out that BACT has changed and was stricter than what was in that rule, we would have to come back and make that change with the Council and the Board in order to allow us to impose BACT.  And I don't want to get into that because that bogs down the process and it also creates, at least in Oklahoma, an atmosphere where companies aren't -- and we're not required to look at more restrictive and better technology as it becomes available.  


And we believe that -- at least in some of the research that Dawson and his staff did, that 3R may very well become not BACT in the next generation of these kinds of facilities that might be built in Oklahoma,  but are real close to developing some technologies that are more cost effective and better than what 3R is.  And so the way the rule is written now, a new facility comes in then we have that ability to do that analysis just like we did here and require something stricter.  It will never be less restrictive than 3R but it could very well be more restrictive.  But if we've got some other limitation in here, unless we've dropped it down so low that nobody could build, then you tie our hands and we can't do that analysis.




MR. THOMPSON:  If you are asking what we will do, at least while I'm here, what we will do is we will consider those costs and if they are relatively the same and one gets a reduction in emissions more than the other one, that probably is the one we're going to choose.  


It's broader -- the issues are broader than that but as a rule of thumb, that's what we will do.  And generally, companies, I think, Eddie, want that because if you get a reasonable cost but less emissions, you get insurance against changing ambient air standards, you get insurance against changes in the standard itself.  So I think companies sort of -- I think this company, in fact, volunteered to do LAER because it gave them some insurance against future -- what is both BACT and LAER -- but it gave them some insurance against future changes.  It is an uncertain world and you can never get a hundred percent insurance but it does give you some insurance against a changing world.




MR. TERRILL:  Let me, just quickly -- I don't want to belabor this but the BACT process -- let me go back to what we did with the power plants and the SCR versus low NOx burners.  The BACT process allowed us to take into account other factors beyond reduction of NOx.  


We never were at odds with EPA or anyone else that argued that SCR was a better technology for NOx reduction than low NOx burners.  Our concern was for public health effects related to the ammonia slip associated with SCR and locating those plants near homes/residences where you've got to balance it.  Which is worse, the NOx or the ammonia?  We need to have the ability when we run into those situations in the future where we can take the public health impacts of the various emissions and we can say for this particular facility, we believe BACT is this and here's why.  Because this particular -- probably un -- they really don't think about those.  EPA focuses on the criteria pollutants but there are other toxics associated with some of these control technologies that ought to be considered because those folks have to live there.  


So that was a lot of the reason for the debate that we had against SCR versus NOx.  And at some point you've got to decide, well, the NOx control because of where it's at -- you've got Ozone problems, that's probably going to take precedent but if it doesn't, we need those abilities to look at other public health related aspects of control technologies or whatever to make the right decision for the public.




MR. PADEN:  I have one other question.  Would you consider 3R to be the floor or the ceiling?




MR. TERRILL:  In Oklahoma it's the floor because it's BACT.  Anything else --




MR. PADEN:  If that is the case, then could a rule have been written that would have said that the Department has to consider at least 3R.  




MR. TERRILL:  Well, I believe we did that when we said that a facility is subject to BACT.  Because in Oklahoma BACT is 3R.  And because the BACT provisions are in our rules and in our SIP by default it has to be.  Because EPA will be looking at these permits as well.  They are going to see we entered this data into the Clearinghouse, and for Oklahoma that is the floor.  So we don't have to put it in the rule.  And that's the beauty of this particular system that we've got is, if it works like it's supposed to, then when other states look at what's being done in Oklahoma they're going to see that the floor for this particular facility for this particular process is 3R.  And so Region VI is going to hold us to that and I would hope that other states would hold us to it as well because they don't want us to -- it's a competitive deal.  If you rush to the bottom, relative to control technologies, then we wouldn't have required 3R.  We would have required something else that would have attracted other facilities to come in and build in Oklahoma but that's not being responsible to the public in our charge to be as environmentally protective as we can be and still allow for economic growth.




MR. THOMPSON:  And just one other thing, I don't want to beat this either, but if -- and I think that the Board needs to understand.  If, as Eddie said, there are -- technologies begin as experiments and sometimes companies will provide companies this technology to try, at a limited cost.  And if it gets those reductions and that begins to be used and the costs are reasonable, then 3R will be replaced at some point by that technology.  And when the next facility comes in and if that has occurred, what our folks will do is go to the clearinghouse and determine that that has occurred and that's the technology we will require in the next permitting phase.




MR. TERRILL:  Dawson pointed out to me and we didn't make that clear, I don't think in our definitions, but the process of BACT requires us in our analysis to look at all technology even that that is infeasible to this particular -- for whatever reason, due to economics or engineering or whatever -- so we would have to look at technologies that may be on the cutting edge and make the determination that for this particular point in time that may not be appropriate.  So we're required to go through this analysis and it's all part of our work that we do when ever you permit a facility.  And the BACT process just allows us the flexibility to be more restrictive as technology improves. 




MR. WUERFLEIN:  Thank you, Eddie.  Do you have a question, Brita?  




MS. CANTRELL:  I do have a question.  Looking at -- being new to the Board, I am immersed right now in looking at the Board's duty under the statutes and looking at the duty of the DEQ under the statutes with respect to air emissions.  The question about an exemption -- the duty is to provide the structure that protects the purity of Oklahoma's air and then there are other qualifications looking at -- one of them is looking at industrial reality.  And BACT seems to hit right -- for this particular type of facility seems to hit right in line with that duty.  You are looking at the purest possible protection given industrial reality.  


The concern seems to be with the language creating an exemption.  The exemption seems to create a hole rather than a positive structural statement that says these types of facilities will be subject to BACT, period.  Or these types of facilities have -- I guess they should be subject to BACT, period.  


Now, I understand from talks with staff prior to the meeting that in different parts of the regulation, in Subchapter 7 and Subchapter 8, which I am not familiar with, and so I say that to the Board, I am not familiar with those.  But I understand that according to the staff that that does subject these types of facilities to BACT.  So that's a long way of setting forth the proposition that our job is to put forth a positive structure so that new facilities that come into line -- I don't think anyone on the Board has a question with this facility but I think that what the concern is, is over the exemption that seems to blow a hole in the structure.  And any new facilities coming in would know very clearly looking at the structure that is set forth by these regulations, that these types of facilities are subject to BACT.  


That would seem to clarify what the purpose is under Oklahoma regs.  This is the way we categorize these facilities as far as this particular emission.  They are not just exempt without some sort of direction for what they must do.




MR. TERRILL:  Well, what we're exempting them from though is the requirements of Subchapter 33.  We're not exempting them from BACT, in fact, I think the rule tries to be clear that even though you're exempt from Subchapter 33 -- which you can't meet, which is the whole purpose of being exempt from that -- BACT still applies to you.  And I don't think we want to go in and look at all of our rules and try to identify processes and industry types that are subject to BACT.  Because under our rules, they're all subject to BACT.  I mean all this does is exempt this particular industry which cannot meet this Subchapter 33 which was written at a time when it was never contemplated that these facilities would be built from this particular part of the rule, but they are still subject to BACT.  And that's what we try to say -- there when we say that "Glass-melting furnaces that are subject to BACT requirements contained in a currently applicable Air Quality Division permit are exempt from the requirements of this subchapter."  They're only exempt from the subchapter, but BACT is still going to apply to that facility and any other facility that comes in.  It is confusing.  




MS. CANTRELL:  I'm just looking for the -- in providing the structure for these types of facilities, I'm just looking for the structural statement that these facilities are -- with respect to these types of emissions are subject to BACT.  




MR. TERRILL:  Well, that's what we're trying to do.




MR. THOMPSON:  If you'll look at "B" on Subchapter 33.  Is that --




MS. CANTRELL:  I did look at it.  It looks to me that the language creates -- I guess I was looking for a more clear statement that these facilitates are subject to BACT as opposed to backing into by saying if they are subject to BACT pursuant to the permit -- I'm looking for a rules that says they are subject to BACT to clarify what the structure is for these types of facilities.




MR. WUERFLEIN:  I think that's what "B" does.  We're not making a hole in the program.  It's all BACT, it's just a different level of BACT for different industries.  




MS. CANTRELL:  Well, that and --




MR. WUERFLEIN:  For different guidelines for what is BACT for different industries.




MR. TERRILL:  But BACT is generally a process where you look at all these factors.  I still say this exemption, all it does is exempt these facilities from Subchapter 33.  It doesn't exempt them from BACT at all.  In fact, that's what the proposed rule change explicitly says, that if you're a glass-melting facility or a glass-melting furnace and you are subject to BACT requirements contained in a permit that we've written then -- in other words, once we do the analysis and we determine what BACT is, it goes in a permit, then you are exempt from 33 which you can't meet anyway.  That's what the rule is designed to do.  That's what we tried to do here.


Now, if you look at our old rule, I would say that's not in there.  And I really don't know why.  We looked at other facilities in Oklahoma to see if there are any direct-fired facilities that couldn't meet Subchapter 33, we didn't find any.  They can meet Subchapter 33 under existing technologies so we don't want to list them in there as being exempt to this, subject to BACT, because they could meet it.  


This particular industry could not, when contemplating how the rule was written so we're correcting that inequity because we are still requiring them to do BACT.   There's no way around that, they've got to meet in and so does every other facility that comes in -- a major source -- to get a permit.  They're going to have to meet BACT.




MR. WUERFLEIN:  Thank you.  I think we're ready to entertain a motion unless I see any other hands from the public.  Nadine?  I thought we'd been to the public.  Did I skip them?




MS. BARTON:  Gosh, I know you guys are tired.  Nadine Barton with CASE and I was at the Air Quality Council where they discussed this and it kind of caught me off-guard and I made some kind of flip comments that you'll see in the hearing that we had.  




MR. PADEN:  You made flip comments, Nadine?




MS. BARTON:  Yes, to Dawson.  I asked him how many tons of NOx does this emit a year and he said whatever it was -- anyway my comment was (inaudible) -- anyway not to make light of this because I have to agree with this lady over here about the wording of this.  The wording looks really wrong to the public.  Because I've really thought about this.  I've thought about it from a legal standpoint.  NOx is NOx, thirteen hundred tons located in an air shed that's the worst air in Tulsa and -- I mean the worst air in Oklahoma and being by transport coming up on the wind to Tulsa during an ozone alert.  It does not look good.  It looks like you are sacrificing jobs for -- you are sacrificing good air quality for jobs.  I mean you look at hundred -- let's see, what is it -- a million and a half in taxes a year that they're going to be putting in and a hundred million dollar plant, that's all good.  But to put the word "exempt" -- and I have to agree with Lee -- other corporations can say, well, you exempted them, and put up all the arguments.  I don't think it looks good.  And listening to David Dykes' explanation about our concerns in meeting certain SIPs and other regulations and other states looking at us as transport and how much we emit -- whether it's ozone or some other pollutant that contributes to them going into nonattainment, I think you have to look at the legality, in the future, that we may be subject to and that the Board may be subject to in using this word "exempt".  And is there any way -- I realize this is a big company and it costs a lot of money to fire up these kilns or whatever they use there to do their process -- that during an ozone alert that that could be toned down so that their NOx emissions would not be the same as if it were in the winter and we wouldn't have to worry about that.  It worries me, it does not look good, the word "exempt".  


So I don't know how you're going to get around that, I don't know how you're going to get around the okaying thirteen hundred tons of NOx put into the air shed that is going to affect us all to the north of that. 


And the other question I have, I see that Cardinal is going to build and manage this plant.  I was just wondering if one of the DEQ Board Members, Steve Mason, had any connections still with Cardinal because I don't think that that would look good.  If you were looking at this in the future from any kind of suit, it looks improper.  I'm not making any kind of disrespectful accusations.  I'm just saying that if you were looking at it from a citizen's suit, it would not look good.  Exempt, and then one of the Board Members working -- or still having some kind of connection with that.  I'm worried about the thirteen hundred tons that's going to be emitted.  That's the end of my comments.  Thank you.




MS. MYERS:  Nadine.  Cardinal Engineering and Cardinal Glass have no affiliation whatsoever.  Those are two separate companies.




MS. BARTON:  I'd like that to go into the record, what she just said.  Can you put that in there?  Thank you.




MR. WUERFLEIN:  No other comments.




MR. TERRILL:  Well, I just don't know how we can do this without putting an exemption for this facility into the subchapter 33 rule.  Because if you don't exempt them, 33 applies, and they can't meet 33, they're going to be in violation.  


I don't know -- we looked at this, our lawyers looked at it.  We don't know another way to do that.  We've got to exempt them from the requirements of 33 but they are not exempt from BACT.  And BACT is LAER in this case.




MR. THOMPSON:  And we need to keep subchapter 33. 




MR. TERRILL:  Yes.




MR. THOMPSON:  We need to keep subchapter 33 but it is a situation where they can't meet it, so we're exempting them -- we are recommending exemption from that and trying to make it clear that those that are subject to BACT are subject to BACT in the permitting process.  


Now, we can't really say that all of them are subject to BACT because some of them may be subject to LAER at some point or others.  So we tried to word it in such a way that maintains Subchapter 33 where we needed it, that exempted this facility and said that -- and indicated that they are subject to BACT.  But if there are other suggestions we're open to them.




MR. TERRILL:  And the reality of it is that it is common knowledge that had they not built it in Oklahoma, they would have built it in Texas.  And based on our analysis, since Texas has not looked at this, it is possible that they could have arrived at BACT for them with low NOx burners and the NOx emissions would have been higher.  So we would have lost the jobs, we would have lost everything that goes along with it and had a higher impact on our air shed.  Because the impact on our air shed is going to be there regardless.  And that's what the purpose of the process -- that's part of the permitting process, to look at the emissions impact, do the modeling and make sure that we can still maintain the increments that we have to meet and also our air quality standards up in Tulsa.




MR. WUERFLEIN:  Thank you, Eddie.  Bob.




MR. DRAKE:  I'd like to compliment the staff and DEQ when they say that we have a problem, for trying to correct it and getting it corrected and bringing it to us.  And I appreciate that very much from the common sense standpoint of my area.  And with that I move that we adopt this as presented by the staff.




MR. WUERFLEIN:  Thank you.  Is there a second to the motion.  




MR. SAVAGE:  Second.




MR. WUERFLEIN:  Second, Terri Savage.  Any final discussion?  If not, a roll call vote.




MS. BRUCE:  Ms. Cantrell




MS. CANTRELL:  Yes.




MS BRUCE:  Mr. Coffman.




MR. COFFMAN:  Yes.




MS. BRUCE:  Mr. Drake.




MR. DRAKE:  Yes.




MS. BRUCE:  Ms. Galvin




MS. GALVIN:  Yes.




MS. BRUCE:  Mr. Johnston.




MR. JOHNSTON:  Yes.




MS. BRUCE:  Mr. Paden.




MR. PADEN:  No.




MS. BRUCE:  Ms Savage.




MS. SAVAGE:  Yes.




MS. BRUCE:  Mr. Wuerflein.




MR. WUERFLEIN:  Yes.  


The next item of business is the review of the Executive Director.  That will be considered in our Executive Session and I notice that the restrooms are between here and our Exective Session room.  So, is there any discussion?  I'll take a motion to go into Executive Session and take a ten minute break and following that we'll meet down the hall.




MR. PADEN:  I so move.




MR. JOHNSTON:  Second.




MR. WUERFLEIN:  Second by Jerry.  Do we need a roll call vote for Executive Session or is that by acclamation.  It's a roll call vote.




MS. BRUCE:  Ms. Cantrell.




MS. CANTRELL.  Yes.




MS BRUCE:  Mr. Coffman.




MR. COFFMAN:  Yes.




MS. BRUCE:  Mr. Drake.




MR. DRAKE:  Yes.




MS BRUCE:  Ms. Galvin.




MS. GALVIN:  Yes.




MS. BRUCE:  Mr. Johnston.




MR. JOHNSTON:  Yes.




MS. BRUCE:  Mr. Paden.





MR. PADEN:  Yes.




MS. BRUCE:  Ms. Savage.




MS. SAVAGE:  Yes.




MS. BRUCE:  Mr. Wuerflein.




MR. WUERFLEIN:  Yes.  


We'll meet for Executive Session in a room as you go out to the left of the double doors there's a conference room.  We'll meet there in approximately ten minutes.


(Board Members went into Executive Session.)


(Board Members came out of Executive Session.)




MR. WUERFLEIN:  The Environmental Quality Board is ready to reconvene in public session.  We are ready to entertain comments or possible action from the Board as a result of the Executive Session.  Jack.  




MR. COFFMAN:  Mr. Chairman, I would move that based on our discussions held in Executive Session that we give the Executive Director and his staff a vote of  confidence and also direct the Executive Director to approach the Legislature during the next session, asking for an increase in the count on salary levels -- consistent with competitive salaries as seen in the rest of the Divisions.  





MR. WUERFLEIN:  Thank you.  Is there a second for the motion?




MR. JOHNSTON:  I second that.




MR. WUERFLEIN:  Jerry.  Any discussion on the motion?  If not, I'll asked for a roll call vote.




MS. BRUCE:  Ms. Cantrell.




MS. CANTRELL:  Yes.




MS. BRUCE:  Mr. Coffman.




MR. COFFMAN:  Yes.




MS. BRUCE:  Mr. Drake.




MR. DRAKE:  Yes.




MS. BRUCE:  Ms. Galvin.




MS. GALVIN:  Yes.




MS. BRUCE:  Mr. Johnston.




MR. JOHNSTON:  Yes.




MS. BRUCE:  Mr. Paden.




MR. PADEN:  Aye.




MS. BRUCE:  Ms. Savage.




MS. SAVAGE:  Yes.




MS. BRUCE:  Mr. Wuerflein.




MR. WUERFLEIN:  Yes.


The next item of business is the calendar for 2004, our Board meeting dates and locations.  And I had that in front of me.  You should have received a copy in your packet of possible meeting locations.  February is normally designated to meet in Oklahoma City at the office.  


I have a request from both Steve Mason and I, that we keep the one in June reasonably close to Oklahoma City.  He's going to be coming back from a trip to Filmont Boy Scout Ranch, and that's usually a busy time for me.  I'm asking that we kind of keep it in northwest Oklahoma.  




MR. PADEN:  What about going to Stillwater? 




MR. WUERFLEIN:  Stillwater is good for me.  




MR. COFFMAN:  Stillwater is good for me.  In June?  I think the dates are excellent, I'd like not to move the dates.




MR. DRAKE:  Me too.




MR. WUERFLEIN:  We've had a recommendation -- since Shawnee is the one we canceled this year -- that we put Shawnee back on the schedule for next year.  And August would probably be a good time for that. 




MR. PADEN:  I know that this is a problem.  I really would like to go to Miami because I think that Tar Creek is not going to go away and I think that it would behoove us to be in that area.


(Discussion of location of meeting)




MR. WUERFLEIN:  The census is to leave it alone -- the dates.  I will entertain a motion to accept this slate.   Will you do that Jennifer?




MS. GALVIN:  Pardon?




MR. WUERFLEIN:  I need a motion so we can have a vote to accept this slate of dates and locations.




MS. GIVENS:  I move we accept this slate.




MR. WUERFLEIN:  Stillwater, Shawnee, and Miami.




MR. COFFMAN:  Second.




MR. WUERFLEIN:  Second, Jack Coffman.  Excuse me.  Roll call vote.




MS. BRUCE:  For the record those dates are February 27 in Oklahoma City; June 22 in Stillwater; August 24 in Shawnee; November 16 in Miami.  Ms. Cantrell.




MS. CANTRELL:  Yes.




MS. BRUCE:  Mr. Coffman.




MR. COFFMAN:  Yes.




MS. BRUCE:  Mr. Drake.




MR. DRAKE:  Yes.




MS. BRUCE:  Ms. Galvin.




MS. GALVIN:  Yes.




MS. BRUCE:  Mr. Johnston.




MR. JOHNSTON:  Yes.




MS. BRUCE:  Mr. Paden.




MR. PADEN:  Yes.




MS. BRUCE:  Ms. Savage.




MS. SAVAGE:  Yes.




MS. BRUCE:  Mr. Wuerflein.




MR. WUERFLEIN.  Yes.


Is there any new business to come before the Board that was not known in time for the agenda posting.  I see none, no new business.  I will turn the floor over to Steve Thompson for the Executive Director's report.  




MR. THOMPSON:  I just have one item, Mr. Chairman, and then Jimmy -- I'm going to turn it over to Jimmy to discuss an item that we go through each year.


Let me introduce Craig Kennamer.  Craig would you stand?  Craig has recently been named as the agency's Chief of Staff.  He was formerly the Deputy General Counsel and we've expanded his role not only to cause Jimmy problems but also now to cause me some problems.  So he's a longtime employee and everybody in the agency has great confidence in him and we look forward to working with Craig in that new capacity.

And with that, Jimmy -- do you want to talk about the disclosure.




MR. GIVENS:  Those of you who have been around for a while know that we annually must report by statute, employees who have any ownership or compensation interest in any industry that we regulate.  We report typically in the summer and since we missed the June Board meeting, we are reporting now.  


There are only three employees that have joined the staff of DEQ during the past year that have any sort of interest that is required to be reported by the statute.  As you know, I am required to report this to the Board and it will be kept in the minutes of the Board meeting and this report has been made in addition to that -- so that this has some meaning to it rather than just being a report.  We sent a memo to the supervisors of each person who has disclosed that they have any such interest requiring that that supervisor insure that they not work on any project that involves those entities.  


The three individuals that I need to bring to your attention today.

Jonathan Ball, from the Air Quality Division, who actually is an ROTC student at OU, but because he is compensated by the Department of Defense he made that disclosure of his compensation.  


Lisa McDonald, in the Water Quality Division, who holds shares in Coca-Cola.


And Carol McKowsky Paden, of the Water Quality Division, who holds shares in OG&E.


The only other change has been a divesture by Don Hensch.  I previously disclosed that he had ownership in Anadarko Petroleum.  He has divested that interest.


That's all I have, Mr. Chairman.




MR. WUERFLEIN:  Thank you.  Is there any other business to come before the Board before we adjourn into a public forum?


Do we take a roll call vote to adjourn or declare adjournment.




MR. COFFMAN:  Move to adjourn.




MR. WUERFLEIN: Move to adjourn.




MR. PADEN:  Second.




MR. WUERFLEIN:  Second by Lee.

Go ahead and roll call.  Don't need a roll call.  The meeting is adjourned.


(End of Proceedings)
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