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Notice of Public Meeting  The Air Quality Council convened for its regular meeting at 9:00 a.m. April 14, 2004 in North Hall 150, OSU @ Tulsa, 700 North Greenwood, Tulsa, Oklahoma.  Notice of the meeting was forwarded to the Office of the Secretary of State giving the date, time, and place of the meeting on October 13, 2003; and agendas were posted on the entrance doors at the meeting facility and at the DEQ Central Office in Oklahoma City at least twenty-four hours prior to the meeting.  

As protocol officer, Ms. Beverly Botchlet-Smith convened the hearings by the Air Quality Council in compliance with the Oklahoma Administrative Procedures Act and Title 40 CFR Part 51, and Title 27A, Oklahoma Statutes, Sections 2-5-201 and 2-5-101 - 2-5-118. Ms. Smith entered the Agenda and the Oklahoma Register Notice into the record and announced that forms were available at the sign-in table for anyone wishing to comment on any of the rules. Ms. Sharon Myers called the meeting to order.  Roll was called and a quorum confirmed.
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Pat Sullivan
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Approval of Minutes   Ms. Myers called for approval of the January 14, 2004 Minutes.  Hearing no discussion, she called for a motion to approve the Minutes as presented.  Mr. Martin made the motion with Mr. Treeman making the second.

	Roll call.

David Branecky        Yes

Rick Treeman           Yes

Bill Breisch               Yes
	Gary Martin              Yes

Sharon Myers            Yes

                           Motion carried.


OAC 252:100-8 Permits for Part 70 Sources    

Ms. Botchlet-Smith convened the hearings and called upon Mr. Max Price for staff presentation. Mr. Price pointed out the sections in Subchapter 8 where non-substantive changes were proposed and advised of staff’s recommendation to forward these to the Environmental Quality Board for permanent rulemaking. Council had questions and discussion regarding some of the wording that could be substantive changes; therefore, Mr. Terrill suggested that the rulemaking be continued to the next regular meeting to address the issues raised. Dr. Sheedy suggested that continuing the hearing could tie up the PSD Section of 8, Part 7 and nonattainment Parts 9 and would interfere with the upcoming New Source Review process. Mr. Terrill noted that the comments made would be considered and would be brought before the Council at a later time. With that commitment, Mr. Martin made motion to approve the amendments proposed and amended his motion to include language as suggested by Mr. Branecky.  Mr. Treeman made the second.  

	Roll call.

David Branecky        Yes

Rick Treeman           Yes

Bill Breisch               Yes
	Gary Martin              Yes

Sharon Myers            Yes

                           Motion carried.


OAC 252:110-9   Additional Accreditation Requirements

OAC 252:110-11 Additional LBP Certification Requirements

Ms. Cheryl Bradley, Program Manager of the Lead-Based Paint Program, advised that the Department proposed revisions were to clarify requirements for accredited lead-based paint training programs and to establish lead-based paint certification requirements for instructors in Department-accredited training programs. Ms. Bradley added that this was the first time these changes had been proposed to the Council and since comments had been received, staff’s recommendation was to continue to the next regular meeting so that staff can address the comments and make the necessary changes to update references 40 CFR 745, Subpart L. Mr. Branecky made motion to continue the hearing and Mr. Breisch seconded.   

	Roll call.

David Branecky        Yes

Rick Treeman           Yes

Bill Breisch               Yes
	Gary Martin              Yes

Sharon Myers            Yes

                           Motion carried.


Division Director’s Report   Mr. Terrill provided updates on funding alternatives, Subchapter 41 revisions, NSR reform timelines, the Early Action Compact, and new procedures for public access to Air Quality Division files.

NEW BUSINESS - None

ADJOURNMENT - 11:00 a.m.  Next meeting scheduled for July 21, 2004.
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 1   

 2                           PROCEEDINGS

 3

 4                  MS. MYERS:   Good morning.   Let's

 5   call the meeting to order, please.   Myrna,

 6   would you call roll to see if we have a

 7   quorum, please?

 8                  MS. BRUCE:   Mr. Branecky.

 9                  MR. BRANECKY:   Here.

10                  MS. BRUCE:   Mr. Treeman.

11                  MR. TREEMAN:   Here.

12                  MS. BRUCE:   Mr. Breisch.

13                  MR. BREISCH:   Here.

14                  MS. BRUCE:   Mr. Martin.

15                  MR. MARTIN:   Here.

16                  MS. BRUCE:   Ms. Myers.

17                  MS. MYERS:   Here.

18                  MS. BRUCE:   For the record,

19   absent are Dr. Lynch and Joel Wilson; and

20   Gary Kilpatrick and Sandra Rose have both

21   resigned.   And we do have a quorum.

22                  MS. MYERS:   Okay.   The next item

23   on the Agenda is the approval of the

24   Minutes.   Do we have any comments?   I'll

25   entertain a motion.
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 1                  MR. MARTIN:   Motion to approve.

 2                  MR. TREEMAN:   Second.

 3                  MS. BRUCE:   Mr. Branecky.

 4                  MR. BRANECKY:   Yes.

 5                  MS. BRUCE:   Mr. Treeman.

 6                  MR. TREEMAN:   Yes.

 7                  MS. BRUCE:   Mr. Breisch.

 8                  MR. BREISCH:   Yes.

 9                  MS. BRUCE:   Mr. Martin.

10                  MR. MARTIN:   Yes.

11                  MS. BRUCE:   Ms. Myers.

12                  MS. MYERS:   Yes. Beverly.

13                  MS. BOTCHLET-SMITH:   Good

14   morning.   I am Beverly Botchlet-Smith, 

15   Environmental Program Manager of the Air

16   Quality Division.   And I will be serving as

17   the protocol officer for today's hearings.

18             These hearings will be convened by

19   the Air Quality Council in compliance with

20   the Oklahoma Administrative Procedures Act

21   and Title 40 of the Code of Federal

22   Regulations, Part 51, as well as the

23   authority of Title 27A of the Oklahoma

24   Statutes, Section 2-2-201, Sections 2-5-101

25   through 2-5-118.
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 1             These hearings were advertised in

 2   the Oklahoma Register on October 13, 2003

 3   for the purpose of receiving comments

 4   pertaining to the proposed OAC Title 252

 5   Chapter 100 rules as listed on the Agenda

 6   and will be entered into each record along

 7   with the Oklahoma Register filing.

 8             If you wish to make a statement, it

 9   is very important that you complete the

10   form at the registration table, just

11   outside the room here, and you will be

12   called upon at the appropriate time to

13   speak.   Audience members, please come to

14   the podium here in the front to make your

15   comments and please state your name before

16   speaking.

17             At this time, we will proceed with

18   what's marked as Agenda Item No. 4A on the

19   Hearing Agenda, that's OAC 252:100-8,

20   Permits for Part 70 Sources.   We call upon

21   Mr. Max Price who will give the staff

22   position on proposed rule.

23                  MR. PRICE:   Madam Chairman,

24   Members of the Air Quality Council, Ladies

25   and Gentlemen, staff is recommending the
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 1   following amendments to Section 252:100-8-

 2   6, Section 252:100-8-2, Paragraph 252:100-

 3   8-4(b)(10), Paragraph 252:100-8-6.1(b)(2),

 4   Subsection 252:100-8-6.3(a), and Section

 5   252:100-8-7, we're proposing these changes

 6   to correct references and make needed, if

 7   minor, textual changes for clarity.   None

 8   of these proposed changes are substantive.

 9             As of this date, the staff has not

10   received any comments concerning these

11   proposed changes and we will ask the

12   Council to vote to forward these changes to

13   the DEQ Board for approval as permanent

14   rules.

15                  MS. BOTCHLET-SMITH:   Do we have

16   any questions from the Council?

17                  MR. BRANECKY:   I have some

18   comments and questions for Mr. Price.   8-6,

19   I guess, (a)(1) -- (A)(2)(A).

20                  MR. PRICE: (A)(2)(A)?

21                  MR. BRANECKY:   Yeah.   Operating

22   Permits.   

23                  MR. PRICE:   Yes, sir.

24                  MR. BRANECKY:   I guess, you know,

25   we've made these changes trying to clarify
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 1   things and make things simpler to

 2   understand.   The second sentence, to me,

 3   when I read that -- it says the DEQ shall

 4   issue permits for any fixed period

 5   requested in the permit application, not to

 6   exceed five years, except as provided in

 7   paragraphs (i) and (ii) of subparagraph (A)

 8   of this paragraph.

 9                  MR. PRICE:   Uh-huh.

10                  MR. BRANECKY:   I'm sorry, but I -

11   -

12                  MR. PRICE:   It doesn't seem like

13   it makes it any clearer, does it?

14                  MR. BRANECKY:   Yeah.   I'm trying

15   to figure out what is the paragraph and

16   what is the subparagraph and what is the

17   section.   Why can't we just say "not to

18   exceed five years, except for the

19   following", and colon and then -- because

20   you know -- otherwise, I'm not sure I knew

21   what we were talking about.   I had to go

22   back and search for subparagraph (a) of

23   this paragraph.   Just to make it easier for

24   people to follow, can you just say "not to

25   exceed five years, except for the
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 1   following", and put a colon, and then it's

 2   understood that it's (i) and (ii) right

 3   there.   I'm just trying make it easier for

 4   people to figure out what you're talking

 5   about.

 6                  MR. PRICE:   It's been a while.   I

 7   don't have a problem with anything you want

 8   to do on this.   If you want to do it that

 9   way, it's fine with me.

10                  MR. BRANECKY:   Well, like I said

11   it's just trying to figure out what -- 

12                  MR. PRICE:   It seems like the

13   sentence is a little complicated. 

14                  MR. BRANECKY:   Yeah.   It just

15   made it a little more complicated than I

16   think it needed to be.   

17             The other comments I had over on --

18   my pages aren't numbered -- little (c),

19   under Compliance Requirements.

20                  MR. PRICE:   Is that still under

21   the same section?

22                  MR. BRANECKY:   I guess.   Yeah, 8-

23   6(c)(2)(D).   We make a statement "as

24   authorized by the Oklahoma Clean Air Act". 

25   Isn't everything we do in the rule
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 1   authorized by the Clean Air Act, the

 2   Oklahoma Clean Air Act?

 3                  MR. PRICE:   It's supposed to be.

 4                  MR. BRANECKY:   Do we even need

 5   that wording then?

 6                  MR. PRICE:   Not in my opinion.

 7                  MR. BRANECKY:   I just assumed

 8   that everything we did was authorized by

 9   the Clean Air Act.

10                  MR. PRICE:   Uh-huh.

11                  MR. TERRILL:   That language has

12   been in there, though, probably since this

13   regulation was written, and I would be a

14   little bit reluctant to take that out

15   without doing some type of -- having our

16   lawyers take a look at that and see if

17   there might be some reason for that.   I

18   don't know why it would need to be in there

19   either, but that is not something we have

20   added, that is something that has always

21   been there.   

22                  MR. PRICE:   That might be a

23   substantive change.

24                  MR. TERRILL:   It could be, but it 

25   also -- I guess if someone were looking at
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 1   these rules for the first time, they may

 2   not know there is an Oklahoma Clean Air

 3   Act, and it may give them some notice that

 4   there is a controlling body of authority

 5   that governs this.   So since that is not

 6   our change proposed today, I'd like to go

 7   ahead and maybe take a look at that with

 8   the idea we might take it out the next time

 9   we do this.

10                  MR. BRANECKY:   Is there a

11   difference then -- you talk about

12   "authorized by the Oklahoma Clean Air Act",

13   and then in other parts of the rule it

14   references "the Act".   Are they the same

15   thing?

16                  MR. TERRILL:   I believe they are. 

17   I don't know whether -- there is no other

18   Act that I'm aware of.

19                  MR. BRANECKY:   Well, there's the

20   Federal Clean Air Act.

21                  MR. TERRILL:   Well, but that's --

22                  MR. BRANECKY:   And I assume "Act"

23   is defined somewhere in the early part of

24   Subchapter 8 or Subchapter 1.

25                  MR. PRICE:   The Act, I think, is
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 1   Subchapter 1.   It's probably not referenced

 2   in this.

 3                  MR. TERRILL:   It's not defined

 4   either.   It's probably defined at the

 5   beginning of the section where it's being

 6   used.   That is generally the way that works

 7   --    

 8                  MR. PRICE:   Yes.

 9                  MR. TERRILL:   -- if it's

10   different than is normally used.   In our

11   case, it would be the Oklahoma Clean Air

12   Act.

13                  DR. SHEEDY:   It's defined in 8-

14   1.1 as "Act" means the Federal Clean Air

15   Act as amended 42 USC 7401 et seq.

16                  MR. BRANECKY:   Okay.

17                  MS. BOTCHLET-SMITH:   You have

18   other comments, David?

19                  MR. BRANECKY:   Yes, I had two

20   more.   Down on that same page. 5(c)(b) or

21   5, I guess -- and also it probably goes

22   along the same line in 6 on the next page. 

23   If you go over to 6, it says "each permit

24   shall contain such other provisions as the

25   DEQ may require".   Well, I guess I have a
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 1   little reservation about giving the DEQ a

 2   blanket -- a blank check to require

 3   anything they want to, even though I trust

 4   Eddie and Eddie, I assume, trusts me.

 5             On 6, "each permit shall contain

 6   such other provisions as the DEQ may

 7   require".   Can we put some language in

 8   there that maybe would say "each permit

 9   shall contain such other provisions as the

10   DEQ may require to insure compliance with

11   applicable rule"?

12                  MR. PRICE:   I haven't a clue

13   where you are.   If I had page numbers, I

14   would know.

15                  MS. BOTCHLET-SMITH:   It's on the

16   facing page to where his last comment was.

17                  MR. BRANECKY:   On 6.

18                  MR. PRICE:   Okay.   

19                  MS. BOTCHLET-SMITH:   Permit

20   Shield is one of the headings.

21                  MR. PRICE:   Okay.   Here we go,

22   operating permits.

23                  MR. BRANECKY:   And along the same

24   line, under 5(v) it says "such other facts

25   as the DEQ may require to determine the
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 1   compliance status of the source".    Maybe

 2   we could put "such other facts as may be

 3   necessary to determine compliance status of

 4   the source".   Like I said, I trust Eddie,

 5   but Eddie and I may not be here some time

 6   in the future to maybe insure that the DEQ

 7   is not doing anything unnecessary for

 8   compliance purposes, that I'd like to have

 9   that language inserted.   I'd be happy to

10   discuss that with the other Council Members

11   and see if that's appropriate or not. 

12   That's just a thought I had.   

13                  MS. MYERS:   I think it adds some 

14   clarification.

15                  MR. TERRILL:   Do we know why we

16   put that in there like that?   I would

17   assume there is a reason for that, why we

18   worded it that way.   

19                  MR. PRICE:   Well, I imagine we

20   worded it that way to give you the option

21   to add what you think is necessary.

22                  MR. BRANECKY:   That's what scares

23   me.

24                  MR. PRICE:   It depends on the

25   circumstances.
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 1                  MR. THOMAS:   This is existing

 2   language.

 3                  MR. PRICE:   It is existing

 4   language, yeah, it has been there since,

 5   whenever.

 6                  MS. MYERS:   While the rule is

 7   open it gives us an opportunity to change

 8   and clarify it.

 9                  MR. TERRILL:   If it's existing

10   language, why is it underlined then?

11                  MR. PRICE:   Oh, is it?   I'm still

12   not at the right section then.

13                  MR. BRANECKY:   Under 6 -- 6 has

14   some underlines.

15                  MR. TERRILL:   Okay, I see what

16   they've done here.

17                  MR. BRANECKY:   They've just re-

18   worded it.

19                  MS. BRADLEY:   It's primarily for

20   grammar, I believe.

21                  MR. BRANECKY:   Yeah, it is.

22                  MR. PRICE:   That makes sense.

23                  DR. SHEEDY:   We had complaints

24   because it was a sentence fragment.   But

25   then the rules are loaded with them.   So is
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 1   everybody else's, I discovered.

 2                  MR. PRICE:   Yeah.   These

 3   corrections we've made in here were

 4   strictly textural.   We weren't thinking

 5   about anything substantive at all.   It was

 6   strictly to clean up the sentence fragments

 7   and the gobly gook.   At least, that was the

 8   attempt that was made, sort of a

 9   housekeeping rule change we're asking for

10   here.

11                  MR. BRANECKY:   And I understand

12   that once I -- every time I read through

13   these things, something else jumps up at me

14   and it's just one of those things that --

15                  MR. PRICE:   We can go through it

16   -- I can read this thing six weeks from now

17   and find a thousand mistakes again.

18                  MR. TERRILL:   If we're going to

19   make substantive changes to this rule,

20   we're going to have to carry it over.

21                  MR. BRANECKY:   Is that a problem?

22                  MR. TERRILL:   Yeah, that's a

23   problem.   Because for one thing, I want my

24   staff to take a look at the changes that

25   are being made to make sure that we're not
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 1   creating problems that are unintended.

 2                  MR. BRANECKY:   I mean, is it a

 3   problem to carry it to the next meeting? 

 4   We don't have to do this today?

 5                  MR. TERRILL:   No.

 6                  MR. BRANECKY: Because these are

 7   just --

 8                  MR. TERRILL:   No.   There would be

 9   no problem with that.   I just don't want to

10   -- and I'm not opposed to doing the

11   changes, we just didn't notice it that way

12   and there could be someone that may look at

13   this in a different light and have problems

14   with what we've done.   So we just need to

15   note the changes that you all want to make

16   and then we'll come back at the next

17   Council meeting and say we're making some

18   substantive changes.   That will give us a

19   chance to take a look and make sure we're

20   not doing something unintended.

21                  MR. BREISCH:   Well, David, on

22   this wording when it says "DEQ", do you

23   think it should be distinguished that it's

24   a Council or -- I mean, I would have

25   assumed by reading this, that we are part
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 1   of the DEQ and now that you've mentioned it

 2   I can see that we're a Council and we're

 3   not as a Council, DEQ.   That's a different

 4   meaning, I guess is what you're trying to

 5   say.

 6                  MR. BRANECKY:    What I'm trying

 7   to say is, I'm concerned that the statement

 8   is "such other provisions as the DEQ may

 9   require", that's just kind of an open ended

10   -- they can do anything they want to do or

11   ask for anything that they'd like to ask

12   for.   What I'm trying to limit them to is -

13   - they may require things that are

14   necessary to insure compliance.   Not just -

15   -

16                  MR. BREISCH:   You're not saying

17   it ought to be under the Council or the

18   Board --

19                  MR. BRANECKY:   No.   No.   I'm just

20   saying that they need to have a good reason

21   for asking for it, not just given a blank

22   check that's --

23                  MR. TERRILL:   And I think there's

24   a statement in the Clean Air Act that goes

25   back to this and I think it's a little bit
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 1   more, that's why we need to make sure that

 2   the changes we make aren't going to

 3   conflict with what the Act says, because I

 4   think there may be something in there

 5   that's fairly broad, knowing that the

 6   permits generally are negotiated-type

 7   instruments but they do reflect, or they're

 8   supposed to reflect Federal and State

 9   Requirements.   Yes, Kendal.

10                  MS. CODY:   I would also say that

11   we're --

12                  MR. TERRILL:   Identify yourself.

13                  MS. CODY:   Kendal Cody with the

14   DEQ.   I would also say we're also under the

15   arbitrary and (inaudible) conflicting

16   standard.   So nothing in a permit that

17   we're going to get in a permit can go

18   against that.   So we cannot arbitrarily put

19   something in an Air Quality permit.

20                  MR. BRANECKY:   And what's the

21   arbitrary breech of standard?

22                  MS. CODY:   Well, I mean -- it's

23   defined under case law and it's basically,

24   we cannot over step our bounds as defined

25   by the Clean Air Act.
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 1                  MR. TERRILL:   Or as I think

 2   appropriate.

 3                           (Laughter)

 4                  MS. CODY:   We cannot overstep our

 5   bounds and what our duties are and what as

 6   an agency, we're defined to do.   So if we

 7   do overstep our bounds, that's where a

 8   permittee can take their permit through the

 9   administrative hearing process and things

10   like that.   So there are other remedies

11   that are out there.   So if you think that

12   we're over stepping our bounds --

13                  MR. BRANECKY:   I didn't say you

14   were over stepping your bounds.   But I know

15   Eddie, we all know each other and we have

16   some form of trust.   But Eddie is going to

17   retire and I'm going to retire, and some

18   guy down the road may see that and have at

19   it.

20                  MS. CODY:   Right.   But there are

21   other built in --

22                  MR. BRANECKY:   Yeah.   Okay.

23                  MS. CODY:   -- built in things in

24   the system.

25                  MR. TERRILL:   Well, on the other
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 1   hand too, if this is not going to create a

 2   problem with what is in the Clean Air Act,

 3   I don't know if it makes any difference to

 4   change the language.   We just need to go

 5   through the notice process and do that.

 6                  MR. BREISCH:   Well, this hasn't

 7   changed anything up to now, has it?

 8                  MR. TERRILL:   Not that I'm aware

 9   of.

10                  MR. BREISCH:   How long has this

11   been enforced?

12                  MR. TERRILL:   A long time.   But

13   then again, not everybody may agree with

14   that, too.   I mean, it depends on -- it's

15   in the eye of the beholder.   I'm sure we

16   can rustle up a few permittees that have

17   gotten permits down through the years that

18   may have a different attitude about that. 

19   But we really are very conscience about

20   what we put in our permits and it goes

21   through a fairly rigorous process.   And we

22   get a lot of push back from -- and

23   rightfully so, from the folks that we issue

24   the permits to, if there are things in

25   there that they don't believe are
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 1   appropriate.   But again, I don't think we

 2   have any stake in this one way or the

 3   other, as long as it doesn't create a

 4   conflict with what's in the Clean Air Act. 

 5   So, again, we're not opposed to making

 6   these changes, we just need to go through

 7   the process of notice to say we're making

 8   potentially substantive changes and give us

 9   some time to do some analysis and come back

10   at the next Council meeting.

11                  MR. BREISCH:   Are you concerned

12   that this is a substantive change?

13                  MR. TERRILL:   Well, it could be. 

14   The notice we gave when we did the notice

15   on this particular rule was that we were

16   just doing grammatical and clarification

17   changes.   And if we start adding language

18   beyond just that, it's possible that we

19   could, and I wouldn't want to run the risk

20   of someone at some point challenging that

21   and having it come back.   If there's really

22   -- since there's really no need -- no

23   pressing need to get this passed, it's just

24   safer to carry it over and come back to the

25   Council.   That way there's no problems that
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 1   might surface -- and it always surfaces at

 2   inopportune times that you hadn't thought

 3   about, and possibly even three or four

 4   years down the road somebody may see

 5   something that they didn't like or

 6   whatever, and want to challenge what the

 7   Council did because of insufficient notice. 

 8   So it's just cleaner to do it this way,   if

 9   we want to make changes beyond what we've -

10   -

11                  MR. BREISCH:   David, would you

12   like to carry it over?

13                  MR. BRANECKY:   Yeah.   I think so. 

14   It's up to the Council, but it would be my

15   recommendation.

16                  MR. TERRILL:   You need to keep in

17   mind, too, we have made changes at the

18   Council meeting that sometimes are

19   substantive.   But we really don't like to

20   do that unless there is a pressing need to

21   get the rule passed.   We have the ability,

22   because this is an open meeting, to do that

23   to a limited degree.   I just don't want to

24   do that unless we just absolutely have to.

25   In this instance, we don't.   I'd just
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 1   prefer to carry it over, just so that we

 2   make sure that there are no problems down

 3   the road.

 4                  MR. PRICE:   Can I make a comment

 5   here?   We are only dealing with one small

 6   section of 8.   Would not these same

 7   problems, Dave, that you are talking about,

 8   be manifest all through the chapter --

 9   subchapter?   So just changing this little

10   piece is not really going to change the

11   whole thing.   You understand what I'm

12   getting at?

13                  MR. BRANECKY:   So you're saying

14   that there would be other references in

15   other parts?

16                  MR. PRICE:   Yeah.   Because this

17   is only one section we're talking about out

18   of the whole eight.   And if we hold it

19   over, in my opinion, it would be best if we

20   had to do that -- I hope we don't -- then

21   we'd have to go back and look at the whole

22   subchapter 8 to make sure if there's

23   anything wrong with it, from what you've

24   been telling us.

25             Do we really want to do that?   Can
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 1   we go ahead and pass this now, and then

 2   start that process because it will take a

 3   long time to do Chapter 8 and then we'll

 4   have to look at 7 as well?

 5                  DR. SHEEDY:   Excuse me, this is

 6   Joyce Sheedy.   We don't want to tie up the

 7   PSD Section of 8, part 7 and nonattainment

 8   parts 9 with this, because we have the new

 9   source review and reform thing to work on

10   this year.

11                  MR. PRICE:   And we also have some

12   changes that change references to entire

13   chapters in there as one package on this

14   particular change and I'd hate to have to

15   put that off.

16                  MR. TERRILL:   Since were going to

17   be opening that up anyway, maybe we could

18   do those changes that might show up as part

19   of that.

20                  DR. SHEEDY:   The ones that are in

21   the PSD, yeah, we can handle anything like

22   that.   Maybe that's the best way to handle

23   these, as we have a section open, we fix

24   it.   I don't know if we need to do the

25   whole thing at once or how many places
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 1   might be a problem.

 2                  MS. SULLIVAN:   We try not to --

 3   we try to open very specific portions of

 4   the rule instead of having everything up

 5   for conversation each time we open a rule,

 6   because we would never finish.   So we try 

 7   to be very specific about what we're

 8   opening to change, and then close it.   That

 9   keeps our process working better.

10                  MR. PRICE:   The point I was

11   trying to make is that if the concerns that

12   you have, about this one section of 8, are

13   truly something that needs to be looked at,

14   then we need to look at the whole

15   subchapter.   Because I'm sure the same

16   problems you're finding now, it's manifest

17   all the way through the subchapter.   And

18   changing this one section won't solve the

19   problem, it will simply hold up this small

20   part of fixing up the grammar and the non-

21   substantive things.   Also, it will hold up

22   changing those references in other

23   sections, which I think need to be changed,

24   because we're referring to a chapter that

25   doesn't exist.   So I would suggest that we
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 1   go ahead and pass this and then go back and

 2   look at the whole subchapter and see what

 3   changes, based on what you said, need to be

 4   made and then bring it up again.

 5                  MR. TERRILL:   Let's ask a

 6   question of our legal counsel.   If we go

 7   ahead and pass this, do we have to wait

 8   until this thing is codified through the

 9   legislature before it re-opens again?

10                  MS. CODY:   I do not know.

11                  DR. SHEEDY:   I've always been

12   told that we do.

13                  MS. BRADLEY:   Is it impossible to

14   withdraw portions of an approved rule

15   making?

16                  MS. CODY:   No.

17                  MS. BOTCHLET-SMITH:   Do we have

18   any other questions from the Council?   Do

19   we have any comments from the public?   I

20   don't have any comment sheets, but does

21   anyone wish to make a comment?   Steven

22   Royer.

23                  MR. ROYER:   Steven Royer with

24   Sinclair.   I guess I would just say in

25   general, I think that if we make a stance
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 1   that we won't address small issues as we

 2   open rules, in the long term we will never

 3   get those small changes done.   Because

 4   we're just told that you are not going to

 5   open -- you are going to do your best not

 6   to open an entire chapter, because that

 7   opens up a lot of stuff for discussion that

 8   you don't want to deal with.   So why not

 9   take the opportunity to do it when we have

10   the opportunity to do it, even if it is

11   this small piece.   I guess in my mind, as I

12   think through the opportunities we have to

13   correct rules, we should take whatever

14   opportunity we have to make the corrections

15   we feel is prudent.

16                  MR. PRICE:   My rebuttal to that

17   is only this, everything affects everything

18   else.   If we change something that's

19   substantive in this, we need to look and

20   see where it changes in other parts of the

21   chapter.

22                  MR. ROYER:   But, I haven't heard

23   --

24                  MR. PRICE:   You're talking about

25   the term -- the phraseology used that -- it
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 1   gives Eddie the authority to require

 2   certain records and whatever.   That's

 3   probably repeated several times, the same

 4   phraseology all through there.   It causes

 5   us to have a conflict in the rules.   This

 6   one particular section that you don't have

 7   to (inaudible), and then the other parts of

 8   it, the requirements are the same thing, 

 9   you would require them to have a less

10   stringent part.   It's a conflict and we

11   need to look at that and see where we have

12   to change it all at one time.    And then

13   bring up those sections that need to be

14   changed if that's something that the

15   Council wants to do.   Do you understand

16   what I mean?

17                  MR. ROYER:   It's a different

18   approach.   I don't see the value of

19   waiting, because then you are opening up a

20   bigger piece of the rule which just creates

21   more issues.   But I said my peace, so --

22                  MR. TERRILL:   Let me just say

23   something because you bring up a good

24   point.   The purpose of the re-write/de-

25   wrong that all state agencies went through,
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 1   was to try to clear up and simplify the

 2   existing rules. Because there's a tendency

 3   that once rules get put in place, you

 4   really, except for some minor tinkering,

 5   really don't take a look at the whole

 6   context to see if they're antiquated or if

 7   there are better ways to do it that have

 8   evolved, that as the particular agency

 9   evolves, and we try to do some of that.   We

10   have done -- all of our rules, except for

11   Subchapter 41 have gone through a re-

12   write/de-wrong.   I think we did a lot of

13   that, but the problem with opening up a

14   whole rule is, if it's not the changes that

15   we put forth and someone has some problems

16   with it, we haven't had time to look at

17   what changes that are being asked for

18   really mean.   That's what the staff is

19   alluding to about opening up the whole

20   rule.   Because when you do that and only

21   make specific changes to parts of that rule

22   and open up the whole thing, invariably,

23   you're going to have people come with

24   questions about rules that have been on the

25   books for years, and been interpreted the
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 1   same for years, and it just creates a lot

 2   more problems than what we were trying to

 3   address.   So that's the reason we are very

 4   limited in what we open up.   On the other

 5   hand, I agree with Max, too, that we have

 6   got to be real careful that changes that we

 7   did not contemplate making at the time the

 8   rule was opened need to be analyzed in the

 9   context of the whole rule, not that small

10   portion, otherwise, it just looks like a

11   computer program.   You change a part of it

12   and you may have unintended consequences

13   all the way down the line.   And that's the

14   problem we've got.    We're not opposed to

15   looking at these changes, but we need to

16   look at it in context of the whole rule not

17   this one small piece and we don't need to

18   make a decision to make a rule change

19   without having the time to analyze it and

20   make all the other changes within that

21   rule, so that we don't create an unintended

22   problem or unintended consequence or

23   confusion more so than these rules already

24   are.   So I guess if we're going to make --

25   if we want to make these substantive
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 1   changes, we just need to hold over the

 2   rule.   And wee probably need to take a look

 3   at all the rule itself to see what changes

 4   need to be made.   And it could be that we

 5   will not bring this rule back until we are

 6   ready to look at NSR.   Because we'll need

 7   to make absolutely sure that -- we don't

 8   want to get in a situation where we can't

 9   do anything with this rule because we've

10   got to wait for it to get codified, because

11   that will be next July and that will give

12   us three months to pass some kind of a NSR

13   rule.   We just need to be real careful.   We

14   may very well not bring this rule back next

15   time if we're going to make substantive

16   changes to it if it looks like it may

17   impede our NSR process.

18                  MS. BOTCHLET-SMITH:   Do we have

19   any further comments from the public?   From

20   the Council?

21                  MR. MARTIN:   I guess I'll make

22   one comment.   I think staff brought this to

23   us to just clean up some language.   I think

24   if we don't approve of this today, then

25   we're going to discourage staff from doing
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 1   that in the future, because otherwise, we

 2   just open up everything and start all over

 3   again on every issue.   So I support going

 4   ahead and passing it.   If we want to go

 5   back and review the whole section, we can

 6   do that at a later point.

 7                  MR. TERRILL:   And we can do that

 8   with a commitment that when we do the NSR

 9   stuff, we'll take a look at that and make

10   those changes, just like we've made the

11   commitment to go back and look at the forty

12   ton exemption rule.   And if we ever get any

13   comments, we'll go back and look at the

14   excess emission rule for changes.   So it's

15   not like -- you brought up some good points

16   that we probably need to look at, we just

17   weren't prepared to do that today.   It's

18   whatever the pleasure of the Council is.   I

19   don't know that it will discourage us from

20   bringing it back, because we've got to do

21   something.

22                  MR. MARTIN:   But the Council

23   could bring that back and ask you to do

24   that at a later date?

25                  MR. TERRILL:   Sure, absolutely. 
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 1   And it's on the record that this concern

 2   has been raised.   So we'll be glad to do

 3   it, but I just want to make sure that we

 4   don't impede our NSR process.

 5                  MS. MYERS:   Any more questions or

 6   comments from the Council?   From the

 7   public?   In that case, I'll entertain a

 8   motion.

 9                  MR. MARTIN:   Okay.   I would make

10   a motion we approve the amendments to the

11   proposal.

12                  MS. MYERS:   We have a motion.   Do

13   we have a second?

14                  MR. TREEMAN:   I'll second it.

15                  MS. MYERS:   Was there some

16   language that you had talked about earlier?

17                  MR. BRANECKY:   Right.   Is that

18   going to be --   is that part of the motion?

19                  MR. MARTIN:   To include your

20   amendments that you discussed that you want

21   along with the changes?

22                  MS. MYERS:   We need to be

23   specific because we raised a couple of

24   issues --

25                 (Several people talking)
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 1                  MR. MARTIN:   Because I didn't

 2   think anyone objected to those changes.

 3                  MR. BRANECKY:   The reference to

 4   Subparagraph (A) of this paragraph.

 5                  MS. MYERS:   Uh-huh.   Yes.

 6                  MR. BRANECKY:   That's 8-

 7   6(a)(2)(A), where I suggested that, that

 8   sentence read at the end "not to exceed

 9   five years, except for the following" with

10   a colon.

11                  DR. SHEEDY:   And do you want to

12   put a period there?

13                  MR. BRANECKY:   Period.   Whatever

14   is grammatically correct.

15                  DR. SHEEDY:   I think a period

16   might work because those others following

17   it I believe are complete sentences.

18                  MR. BRANECKY:   Okay.

19                  DR. SHEEDY:   And not completion

20   of that.

21                  MR. TERRILL:   We can do that,

22   that's a non-substantive change.

23                  MR. BRANECKY:   And then I would

24   assume the staff has made a commitment at

25   sometime in the future to look at
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 1   (c)(2)(D), where the reference is to,

 2   "authorized by the Clean Air Act".   Do we

 3   need that in there at all?   And then the

 4   other two references in (c)(5)(c)(v) and 6

 5   where we talk about Board changes, limiting

 6   the discretion of the DEQ.

 7                  MR. TERRILL:   Yes.   We'll take a

 8   look at that as a part of our NSR review or

 9   earlier.   Whichever is the quickest.

10                  MR. MARTIN:   Can I amend my

11   motion to include Mr. Branecky's

12   recommendations on the changes to OAC

13   252:100-8.

14                  MS. MYERS:   We have a motion.   Do

15   we have a second?

16                  MR. TREEMAN:   I'll second.

17                  MS. MYERS:   Myrna.

18                  MS. BRUCE:   Mr. Branecky.

19                  MR. BRANECKY:   Aye,

20                  MS. BRUCE:   Mr. Treeman.

21                  MR. TREEMAN:   Yes.

22                  MS. BRUCE:   Mr. Breisch.

23                  MR. BREISCH:   Yes.

24                  MS. BRUCE:   Mr. Martin.

25                  MR. MARTIN:   Yes.
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 1                  MS. BRUCE:   Ms. Myers.

 2                  MS. MYERS:   Yes.

 3                  MS. BRUCE:   Motion passed.

 4                  MR. PRICE:   Thank you.

 5                    (End of Proceedings)
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 1

 2                           PROCEEDINGS

 3

 4             MS. BOTCHLET-SMITH:   The next item

 5   on the Agenda is Item 4(B), OAC 252:110-9,

 6   the Additional Accreditation Requirements,

 7   and OAC 252:110-11, Additional OBP

 8   Certification Requirements.   And Ms. Cheryl

 9   Bradley will give a staff position on the

10   proposed rule.

11                  MS. BRADLEY:   Good morning. 

12   Madam Chairman, Members of the Council,

13   ladies and gentlemen.   It's been about a

14   year since I've had the pleasure of

15   addressing the Council.   And for those of

16   you who may not know me, my name is Cheryl

17   Bradley, and I am the Program Manager of

18   the Lead-Based Paint Management Program in

19   Oklahoma.

20             The Department is proposing

21   revisions to OAC 252:110, Lead-Based Paint

22   Management.   These rules contain the

23   procedures and requirements for

24   certification for accreditation of lead-

25   based paint services training programs,
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 1   procedures and requirements for the

 2   certification of individuals and firms

 3   engaged in lead-based paint services, and

 4   work practice standards for performing such

 5   services.   

 6             EPA authorized the Department of

 7   Environmental Quality to administer and

 8   enforce the provisions of its regulations

 9   for Lead-Based Paint found at (40) CFR 745,

10   Subpart L.   While the Department's Lead-

11   Based Paint rules do not directly affect

12   the Department's air pollution control

13   program, our legal counsel advises that

14   this is the appropriate forum, and that the

15   Air Quality Council consider them because

16   the personnel responsible for implementing

17   and enforcing the program are part of the

18   Air Quality Division.   No other DEQ Council

19   has clear jurisdiction, and the proposed

20   rules must be recommended to the

21   Environmental Quality Board by a DEQ

22   Council.

23             On January 12, 2004, the Lead-Based

24   Paint staff held an Accredited Training

25   Providers' Roundtable meeting to update the
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 1   training providers on new changes in the

 2   program, and discuss ambiguities in the

 3   state and federal rules.   Representatives

 4   from Oklahoma's two accredited training

 5   providers attended.   The University of

 6   Oklahoma's Institute for Environmental

 7   Management and Metro Technology Centers. 

 8   The proposed rule changes came out of these

 9   discussions.

10             The Department proposes to clarify

11   training provider duties and certification

12   refresher training requirements for

13   accredited instructors under OAC 252:110. 

14   Training providers would be required to

15   include a hands-on component for each

16   initial or refresher course taught.   Course

17   curriculum would be required to include a

18   review of OAC 252:110, the Lead-Based Paint

19   Management Rules and any related Department

20   updates.   Proposed rule amendments would

21   limit the time a guest speaker would be

22   able to instruct a class.   Accredited

23   training instructors would be required to

24   take and pass a certification exam every

25   three years for each discipline they desire
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 1   to teach.   The Department also proposes to

 2   add language to allow instructors eight

 3   hours of refresher credit for instructional

 4   class time.   Instructors would be required

 5   to pass a Department approved third party

 6   certification exam or a certification exam

 7   administered by the Department.

 8             Notice to the proposed rule changes

 9   was published in the Oklahoma Register on

10   March 15, 2004 and comments were requested

11   from the public.   The Lead-Based Paint

12   staff, sent letters to EPA Region VI's

13   Lead-Based Paint program director on March

14   11, 2004, and to accredited training

15   providers and certified lead-based paint

16   firms on March 15, 2004.   We sent out

17   approximately a hundred letters.   To date,

18   staff has received five letters of comments

19   from five individuals, two from lead-based

20   paint training instructors and three are

21   from lead-based paint service

22   professionals.   Copies of one of these

23   letters was included in the Council packet,

24   and copies of the other four have been made

25   available to the Council today.   I offer
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 1   the four additional letters for inclusion

 2   in the hearing record.   Four commenters

 3   disapproved of the proposed revisions to

 4   allow lead-based paint training instructors

 5   refresher credit in a discipline for

 6   instructional class time because it may

 7   afford instructors who are certified lead-

 8   based paint professionals an unfair

 9   advantage.   An additional comment about the

10   need to repeat Department administered

11   certification exams every three years is

12   currently under review by the Lead-Based

13   Paint staff.

14             Also, staff received four comments

15   requesting that the proposed limit for

16   class instruction by a guest instructor be

17   increased from one hour to two hours per

18   eight hours of class instruction. 

19   Throughout the rule text, the word

20   "Department" is used but is not defined. 

21   We need to define that.   Today, EPA has

22   submitted no written comments on our

23   proposals.

24             On April 8, 2004, EPA published in

25   the Federal Register amendments to 40 CFR
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 1   745 Subpart L that would become effective

 2   on May 10, 2004.   Portions of Subpart L

 3   have been incorporated by reference in the

 4   Department's rules in Chapter 110 and will

 5   need to be updated to include the recent

 6   federal amendments.   However, our legal

 7   counsel advises that this incorporation by

 8   reference should not be accomplished before

 9   the federal regulations become effective. 

10   EPA did not provide the Department any

11   forewarning of their intent to amend

12   Subpart L, so staff did not factor in the

13   need to update references to the federal

14   rules when initiating the proposed

15   rulemaking before the Council today.

16             In light of this new development and

17   comments received, staff suggests that the

18   Council continue the hearing on the

19   proposed rule changes to its July meeting

20   so that staff can address the comments

21   received and simultaneously make the

22   necessary changes to Chapter 110 to update

23   references 40 CFR 745, Subpart L.    

24                  MS. BOTCHLET-SMITH:   Do we have

25   any questions from the Council for Ms.
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 1   Bradley?

 2                  MR. BRANECKY:   So the four

 3   letters we have before us today are

 4   basically the same?

 5                  MS. BRADLEY:   They were.   They

 6   were.

 7                  MR. BRANECKY:   Okay.

 8                  MS. BOTCHLET-SMITH:   Other

 9   questions from the Council?   From the

10   public?   No other questions from the

11   Council or the public?   Sharon.

12                  MS. MYERS:   At this point in time

13   we'll entertain a motion.

14                  MR. BRANECKY:   I'll move that we

15   continue this rule to the next Council

16   meeting in order to give the staff time to

17   address the comments that were received.

18                  BREISCH:   I'll second it.

19                  MS. MYERS:   We have a motion and

20   a second.   Myrna, would you call roll,

21   please?

22                  MS. BRUCE:   Mr. Branecky.

23                  MR. BRANECKY:   Yes.

24                  MS. BRUCE:   Mr. Treeman.

25                  MR. TREEMAN:   Yes.
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 1                  MS. BRUCE:   Mr. Breisch.

 2                  MR. BREISCH:   Yes.

 3                  MS. BRUCE:   Mr. Martin.

 4                  MR. MARTIN:   Yes.

 5                  MS. BRUCE:   Ms. Myers.

 6                  MS. MYERS:   Yes.

 7                    (End of proceedings)
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 1                    C E R T I F I C A T E

 2   STATE OF OKLAHOMA     )

                                   )         s:

 3   COUNTY OF OKLAHOMA    )

 4             I, CHRISTY A. MYERS, Certified

 5   Shorthand Reporter in and for the State of

 6   Oklahoma, do hereby certify that the above

 7   proceedings is the truth, the whole truth,

 8   and nothing but the truth; that the

 9   foregoing proceedings were taken by me in

10   shorthand and thereafter transcribed under

11   my direction; that said proceedings were

12   taken on the 14th day of April, 2004, in

13   Tulsa, Oklahoma; and that I am neither

14   attorney for nor relative of any of said

15   parties, nor otherwise interested in said

16   action.

17             IN WITNESS WHEREOF, I have hereunto

18   set my hand and official seal on this, the

19   26th day of April, 2004.

20

                         ______________________

21                       CHRISTY A. MYERS, C.S.R.

                         Certificate No. 00310
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