
RESPONSE TO COMMENTS 
Permit Number OKS000101 

City of Oklahoma City 
Municipal Separate Storm Sewer System 

Prepared by Mark Derichsweiler, P.E. 
 

December 21, 2006 
 

Comments received from: 
Rebecca Patton on behalf of Central Oklahoma Master Conservancy District 
 
The commenter makes several allegations, objections, and comments which are all based on an 
assertion that the designation of Lake Thunderbird and its watershed as “SWS” prohibits or 
restricts the proposed permit. 
 
Response 
While it is true that Lake Thunderbird and its watershed are designated SWS by Oklahoma’s 
Water Quality Standards (See OAC 785:45 Appendix A, Table 5), those standards also contain 
an exemption from the SWS restrictions for discharges of stormwater. “The limitations for 
additional protection of Appendix B Waters (785:45-5-25(c)(2)), High Quality Waters (785:45-
5-25(c)(3)), and Sensitive Public and Private Water Supplies (785:45-5-25(c)(4)), shall apply to 
discharges from all point sources except point source discharges of stormwater.” (OAC 785:45-
5-25(a)(2), emphasis added). Since the subject permit authorizes stormwater discharges from the 
Oklahoma City municipal storm sewer system, the SWS restrictions do not apply. 
 
While the commenter takes notice of this exemption, it is argued that the exemption should not 
apply because it was adopted in a 1992 rule revision and water quality standards prior to the 
revision did not allow for the exemption. The DEQ notes the argument, but it is well established 
that a properly adopted revised rule replaces the previous rule and is not considered additive to 
the previous rule. Therefore, the pre-1992 rule is no longer in effect. 
 
No changes were made to the permit as a result of comments received. 
 
The permit will become effective 30 days from the date of this response. 
 
 
Comments received: 

 
BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY 

 
STATE OF OKLAHOMA 

 
Re: OKLAHOMA POLLUTANT  
DISCHARGE ELIMINATION SYSTEM 
PERMIT NO. OKS000101 
 



OBJECTION TO PROPOSED REISSUANCE OF PERMIT  
 
     The Central Oklahoma Master Conservancy District (the “District”) objects to the issuance of 
Oklahoma Pollutant Discharge Elimination System Permit No. OKS 000101 for stormwater 
discharges from the Oklahoma City Municipal Separate Storm Sewer System (the “permit”) for 
the reason that discharges to Little River and Lake Thunderbird and its watershed are prohibited 
under State law and policy and under the Water Quality Standards issued by the Oklahoma 
Water Resources Board (the “OWRB”).  In support of its objection, the District states as follows: 
 

Factual background 
 
     1.  The District is comprised of the cities of Del City, Midwest City and Norman and operates 
Lake Thunderbird as a municipal water supply for those cities. 
 
     2.   The District holds a stream water permit P-65-637 (2-8) for water from the Little River, 
tributary South Canadian River (Lake Thunderbird). 
 
     3.  Little River and Hog Creek are tributaries of Lake Thunderbird and are within the drainage 
area of Lake Thunderbird and thus are part of Thunderbird Lake watershed as defined by OWRB 
rules [OAC 785:45-1-2]. 
 
     4.  The permit proposes to discharge stormwater to Hog Creek and Little River, both of which 
are part of the Lake Thunderbird watershed, and directly and through other smaller creeks and 
tributaries within these watersheds, among others. 
 

Legal background 
 
     5.  In The Oklahoma Environmental Quality Act, the legislation creating the Oklahoma 
Department of Environmental Quality (the “DEQ”), the Legislature stated: 
 
...it is hereby declared to be the public policy of the State to ...protect, maintain and improve the 
quality of [the waters of the state] for public water supplies, ... to provide for the prevention, 
abatement and control of new or existing water pollution ... and to cooperate with other agencies 
of the state...and federal government to carry out these objectives. 
 
27A O.S. 2-6-102 
      
     6.  The OWRB is authorized to promulgate rules to maintain and protect the quality of the 
waters of the state [82 O.S. 1085.30.A.2].  Pursuant to this authority, the OWRB has issued its 
Water Quality Standards (the “Water Quality Standards”) at OAC 785-45. 
 
     7.  Pursuant to the following authority, permits for discharges into Oklahoma waters issued by 
the Oklahoma Department of Environmental Quality (the “DEQ”) must comply with the Water 
Quality Standards: 
  
     a) 27A O.S. 1-1-202.A.2 (the Act creating the DEQ), provides: 



 
Each state environmental agency shall... utilize and enforce Oklahoma Water Quality Standards 
established by the OWRB (emphasis added); and 
 
     b)  82 O.S. 1085.2(16) (part of the act establishing the OWRB’s duties and responsibilities) 
states: 
 
The OWRB’s Water Quality Standards are applicable to all activities that may affect the quality 
of Oklahoma waters and must be utilized by all state environmental agencies in implementing 
their respective pollution control duties (emphasis added). 
 
     8.   The Water Quality Standards designate “Little River” and “Thunderbird Lake and 
watershed” as sensitive water supplies (“SWS”)[OAC 785-45 App. A, WQM Segments 520800 
and 520810].  OWRB rules define “watershed” as “the drainage area of a waterbody including 
all direct or indirect tributaries” [OAC 785-45-1-2].  This designation (and comparable 
designations, i.e., (a)) were made before 1992. 
 
     9.  The Water Quality Standards prohibit new point source discharges of any pollutant into 
SWS-designated waters after July 11, 1989 and prohibit increased load of any “specified 
pollutant” from any point source discharge existing as of that date.  The Water Quality Standards 
further prohibit any discharge of any pollutant if it would lower existing water quality.  The 
Water Quality Standards provide discretionary authority to approve new discharges and 
increased loading of discharges existing before July 11, 1989 if the discharge or increased 
loading from a pre-existing discharge would maintain or improve water quality [OAC:785-45-5-
25(c)(4)].  This Water Quality Standard was effective before 1992. 
 
    10.  In 1992, the OWRB amended the Water Quality Standards to except stormwater 
discharges from the “no discharge” rule for SWS-designated waters by adding OAC 785:45-5-
25-(a)(2).   
 
    11. Oklahoma law allows the OWRB to downgrade its Water Quality Standards or provide for 
less stringent criteria only if the change will “maintain or improve the existing uses and the water 
quality of the water affected” [82 O.S. 1085.A.4.b]. 
 

Objection 
 
Policy and law 
 
    12.  The proposed discharge has the potential to degrade waters of the state, specifically Lake 
Thunderbird and its tributaries, in violation of State law and policy established and implemented 
by the DEQ and OWRB. 
 
    13.  The proposed permit does not establish any discharge limitations,  a factor that must be 
addressed under OAC 785-45-5-25(c)(4) to protect the SWS beneficial use of the SWS-
designated waters of Little River and Thunderbird Lake and its watershed. The section of the 



proposed permit labeled “Discharge Limitations” (Part IV of the proposed permit) is “reserved” 
and currently blank. 
 
Water Quality Standards for SWS-designated waterbodies 
 
    14.  The proposed permit does not require compliance with the Water Quality Standards 
prohibiting discharges in waters designated as sensitive water supplies (“SWS”). 
 
    15.  The proposed permit does not identify existing point source discharges in Little River and 
Thunderbird Lake and watershed and the dates on which the discharges began and on which 
permits for such discharges were issued, information required in order to implement the no-
discharge standard applicable to SWS waterbodies. 
 
    16.  The proposed permit does not identify the pollutants that may be discharged into Little 
River and Thunderbird Lake and its watershed as a result of the activities for which the permit is 
sought, a factor that must be addressed under OAC 785-45-5-25(c)(4) to protect the SWS 
beneficial use of the designated waters.  
 
    17.  The proposed permit does not identify how any new discharge, or the continuation of any 
discharge that existed when the applicant obtained its initial permit (but no later than July 11, 
1989), will maintain or improve water quality in Little River and Thunderbird Lake and 
watershed and any downstream SWS-designated waterbodies, a factor that must be addressed 
under OAC 785-45-5-25(c)(4) to protect the SWS beneficial use of the designated waters. 
 
    18.  With respect to point source discharges of pollutants existing when the applicant obtained 
its initial discharge permit (but not later than July 11, 1989), the proposed permit does not 
disclose whether the continuation of such discharges will increase the “specified” pollutant 
loading, a factor that must be addressed under OAC 785-45-5-25(c)(4) to protect the SWS 
beneficial use of the designated waters. 
 
1992 amendment of Water Quality Standards 
 
     19. The 1992 amendment of the Water Quality Standards, at OAC 785:45-5-25(a)(2), excepts 
stormwater discharges from the no-discharge standard for SWS waters.  This amendment cannot 
be applied to waterbodies designated as SWS before 1992 without requiring that the proposed 
discharge maintain or improve water quality. 
 
    20.  The stormwater exception to the no-discharge standard for SWS waterbodies cannot be 
applied to Little River and Thunderbird Lake and watershed, including Hog Creek and other 
Thunderbird tributaries, because these waterbodies were subject to a “no-discharge” standard 
before the rule was amended. 
 
    21.  The proposed permit does not state whether a reduction in water quality, from the level at 
the time the applicant obtained its initial permit (but not later than the effective date of the 1992 
amendments to the Water Quality Standards), in Little River and Thunderbird Lake and 
watershed will result from any of the proposed discharges.  



 
     WHEREFORE, the District objects to the issuance of the proposed permit until the issues 
identified above have been addressed. 
 
                                                                 
                              Rebecca J. Patten, OBA #6947 
                              765 Asp Ave., Suite 202 
                              Norman, OK   73069 
                              405.321.0610 telephone 
                              405.321.7571 fax 
                              rjpatten@cswp-law.com 
 
                              Attorney for the District 
 

Certificate of delivery 
 
     The undersigned hereby certifies that on the     day of November, 2006, a true and correct 
copy of the foregoing objection was mailed via U.S. Postal Service to the applicant at City of 
Oklahoma City, Public Works Department, 420 W. Main, Seventh Floor, Oklahoma City, OK 
73102 and was electronically delivered to the Department of Environmental Quality c/o Kim 
Wyatt at kim.wyatt@deq.state.ok.us and via facsimile at 405-702-8101 and was mailed via U.S. 
Postal Service to Kim Wyatt, Water Quality Division, Eighth Floor, Oklahoma Department of 
Environmental Quality, 707 N. Robinson Ave., P.O. Box 1677, Oklahoma City, OK 73101-
1677. 
 
                                                                 
                              Rebecca J. Patten 
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