DRAFT


HAZARDOUS WASTE MANAGEMENT ADVISORY COUNCIL MEETING

DEPARTMENT OF ENVIRONMENTAL QUALITY

707 North Robinson, Multi-Purpose Room

Oklahoma City, Oklahoma

AUGUST 24, 2000

MINUTES

This meeting was convened in accordance with the requirements for regularly scheduled meetings of the Open Meetings Act, Section 311 of Title 25 of the Oklahoma Statutes.  The agenda for this meeting was posted on the main entrance door and the southwest entrance door of the Department of Environmental Quality Building, 707 North Robinson in Oklahoma City a minimum of 24 hours prior to the meeting in accordance with Section 311 of the Open Meetings Act.

Agenda Items 1 and 2: 

Ms. Jody Reinhart, Chairperson, called the meeting to order at approximately 10:05 a.m. and asked Mary Johnson, secretary, for a roll call of members present.  Members present included Mr. Wesley Anderson, Mr. David Bradshaw, Mr. Bruce Elwell, Mr. Michael Graves, Mr. Gerald Ihler, Mr. Bob Kennedy, Ms. Jody Reinhart and a new council member, Mr. Douglas Hawkins.   Absent was Mr. Steve Tomberlin. It was determined that a quorum was present.

Agenda Item 3 - DISCUSSION, AMENDMENT AND ROLL CALL VOTE TO APPROVE  OFFICIAL MINUTES OF January 13, 2000:

Ms. Reinhart asked if anyone had changes for the minutes of the January 13, 2000 meeting.  Ms. Reinhart requested the word "plan" be added to the first sentence on page 5, 3rd paragraph, to give clarity to the minutes.  Therefore, the paragraph would read:


"Ms. Reinhart mentioned that from personal experience there was a contingency plan requirement that was not reiterated in this.  Ms. Sharp noted that this posed a particular problem for a facility in a post-closure phase but was still active.   Often a facility is dormant by that time and having a contingency plan when there is no emergency that you can figure out is going to break out on a closed landfill - it really created an administrative burden for the operator.  That was the impetus behind this rule."

Mr. Graves offered a motion to approve the minutes with this one change and Mr. Bradshaw seconded the motion.  A roll call vote was taken and the motion carried. 

In addition to the council, the following individuals were present:

Blake Champlin, Shipley, Jennings, Champlin 

Robert Rabatine, EMI

Pat Davenport, National Standard



Catherine Sharp, DEQ



Claire Newsom, Save the Cimarron          

Jerry Sanger, DEQ

Paul English, Daily Oklahoman



Martha Penisten, DEQ

Bob Kellogg, Shipley,Jennings, Champlin

Pamela Green, DEQ

Tom Havel, OU HSC, EHSO



Mary Johnson, DEQ

Agenda Item 4 - CHAIRPERSON'S REPORT:  

Ms. Reinhart introduced the new council member, Mr. Douglas Hawkins, who was recently appointed by the Governor.  He holds the council position for the non-profit  environmental organization that was previously held by Mr. Blake Champlin.  She expressed appreciation to Mr. Champlin for all the hard work he has done during the past three years in serving on this council.  She asked that a letter of appreciation be sent to Mr. Champlin.
 

Ms. Reinhart suggested a couple of things to improve council affairs, mainly in communication.  She circulated a spread sheet of information for each council member to update addresses and phone numbers.  She asked that everyone add their e-mail addresses.  Ms. Sharp asked if council members would like part of this information added to the website.  Council members agreed that business phone number, fax number and e-mail addresses be added to the present website information.  

Ms. Reinhart also suggested that the DEQ might be able to save some expense by e-mailing documents rather than mailing large packets; and members will have the information in a more timely manner; plus members could share information through e-mail.  She also questioned the possibility of posting the Agenda on the website.

Ms. Sharp explained that we usually do post it and apologized because it was overlooked this time.     Ms. Reinhart noted that all the proposed rulemaking documents were available on the web and all that was missing was the Agenda.  This would help people who might want to attend council meetings.

Ms. Reinhart asked for any questions or discussions by council members.  There were none.  She then asked for comments by the public.  Mr. Sanger addressed Mr. Hawkins to clarify that his first name was Doug, and asked which environmental organization he represented.  Mr. Hawkins stated that he was a member of the Sierra Club.   

Agenda Item 5 -  ELECTION OF VICE-CHAIRPERSON

Ms. Reinhart stated that the position of Vice-Chairperson was held by Mr. Blake Champlin. Since he has been replaced by Mr. Douglas Hawkins, it is necessary to elect someone in his place.  Mr. Bradshaw nominated Mr. Graves.  Seconded by Mr. Elwell.  There were no other nominations.  A roll call vote was taken; all members present except Mr. Graves (abstained) voted in favor and Mr. Graves was elected. 

Agenda Item  6 - FORMAL RULEMAKING HEARING AND VOTE ON PROPOSED EMERGENCY CHANGES TO OAC 252:205-3, INCORPORATION BY REFERENCE [Amended].  The purpose of the proposed amendments to 205-3-2 are to delineate what hazardous waste regulatory duties will remain with the EPA and to correct errors and clarify requirements found in Title 40 of the Code of the Federal Regulations revised July 1, 1999.
Jerry Sanger, attorney for the Waste Management Division of the Department of Environmental Quality, made the presentation.  The proposed amendments fall into two categories.  1) Amendments that will delete from our adoption by reference certain sections of 40 CFR that EPA believes are tasks that are non-delegable to states and 2) corrections of mistakes in the CFR that EPA has not corrected as of this date.  The first category are exceptions that EPA asked all states to make.  The second category are changes that we have previously adopted under the emergency rulemaking but have expired and EPA did not keep up with Oklahoma and did not make the corrections at the federal level.   

Generally, the changes are, as follows:


(d)
Part 262.  Standards Applicable to Generators of Hazardous Waste except Subpart E and Subpart H.  In 262.42(a)(2) delete "for the Region in which the generator is located".  In 262.34(a)(4), the citation 268.7(a)(4) is changed to 268.7(a)(5).
Mr. Sanger mentioned that this deals with exports and duties that are not delegable to the states.

(f) Part 264.  Standards for Owners and Operators of Hazardous Waste Treatment, Storage, and Disposal Facilities except 264.1(f), 264.149, 264.150, 264.301(l), 264.1030(d), 264.1050(g), 264.1080(e), 264.1080(f), and 264.1080(g) and Appendix VI to Part 264. 
Mr. Sanger stated that these are, again, changes that EPA feels are not delegable to the states, but deal with specific facilities in another state and have nothing to do with the Oklahoma program.  EPA's position is that if states have adopted by reference 264.18(a) and 270.14(b)11, that we need to leave in 'adoption by reference of Appendix VI to Part 264',  because it is referenced in those other two citations.  (It was clarified that Appendix VI deals with seismic studies for TSDs.)

(g) Part 265.  Interim Status Standards for Owners and Operators of Hazardous Waste Treatment, Storage, and Disposal Facilities except 265.1(c)(4), 265.149, and 265.150, 265.1030(c), 265.1050(f), 265.1080(e), 265.1080(f), and 265.1080(g) 

Mr. Sanger said that these deal with a specific facility in Virginia and have nothing to do with Oklahoma.


(i)
Part 268.  Land Disposal Restrictions, except 268.5, 268.6, 268.10, 268-11, 268-12    268.13, 268.42(b) and 268.44(a) through (g), and 268.44(m) through (p).  

Mr. Sanger noted that these are all reserved by EPA.  After discussion by the council, Mr. Elwell made a motion to approve these changes.  Mr. Hawkins seconded the motion and it carried unanimously.

Agenda Item 7 - FORMAL RULEMAKING HEARING AND VOTE ON PROPOSED PERMANENT CHANGE TO OAC 252:205-7-1 and OAC 252:205-7-3, Additional Transporter Rules, and Subchapter 21, Fees. The purpose of the proposed amendments to 205-7-1, 205-7-3 and 205-21-3 is to revoke transporter rules pursuant to legislation passed during the 2000 legislative session.

Presentation was by Jerry Sanger.  During the last session of the Oklahoma Legislature,  Senate Bill 809 transferred jurisdiction for hazardous waste transporter regulations to the Oklahoma Corporation Commission.  To conform our regulations with the State statute, we have proposed revocation of 7-1; 7-3 and 21-3.  DEQ will continue to retain regulatory authority from the federal rules incorporated by reference pertaining to transportation of hazardous wastes.  These changes are not anticipated to affect DEQ's RCRA status.

Questions came up regarding the Corporation Commission's rules, such as requirements that disposal plan numbers are on the manifests, and other compliance issues.

Martha Penisten, staff attorney for the Waste Management Division, reported OCC is promulgating hazardous waste rules. No new OCC transporter registration rules are in place yet, but OCC has a current interim mechanism for registering hazardous materials transporters, including hazardous waste transporters.  There will not be a lapse in coverage or regulation.   OCC is in the process of adding rules to address, specifically, registration of the hazardous waste transporters.  She further explained that some constituencies believe that our requiring transporters to have the disposal plan number on the manifests is unconstitutional, in that it is pre-empted by federal law, and the legislature made that change in our statute.  Upon request, Mr. Sanger provided a copy of SB 809 for the council's review.  

Mr. Hawkins asked which federal law pre-empts the disposal plan number requirement.  Ms. Penisten referred to the transporter regulation at 40 CFR, Part 263. EPA basically says in the comment area in Part 263 that they are adopting or accepting DOT regs as their own and they are not to do anything different or more stringent than DOT requirements.  There is an administrative system set up in the DOT that deals with the manifesting requirements and they have established certain areas in the manifesting system that only they have jurisdiction over.  Congress has delegated that duty to DOT.  The states' interfering with that is not allowed because congress has pre-empted the states from doing so.  

Mr. Hawkins asked if this would be federal regulations and if Oklahoma would lose any rights under Oklahoma DOT enforcement.   He also asked whether we lose our right for inspection purposes in Oklahoma.

Ms. Penisten said that there was no effect either way.  Under state rules, the generator is still required to put the disposal plan on the manifest.  The TSD is required to get the disposal plan number from the generator when the load arrives. 

Mr. Bradshaw made the motion to adopt these changes.  Mr. Graves made the second.  After a roll call vote, the motion passed unanimously. 

Agenda Item 8 - CONSIDERATION AND VOTE ON FINDING OF EMERGENCY WITH RESPECT TO ITEM 7.  
Ms. Sharp stated that the transportation changes should probably be handled by emergency rule.  Because the law has been changed, the sooner we get this on the books the clearer it will be to any user that would be reading our rules.  The first set of rules looked at today was more of a 'clean-up' or administrative action.  She asked to clarify that the first set be permanent and this one be set forth as an emergency.

Ms. Penisten noted that the statute relative to these transporter issues became  effective April 24, 2000.  According to the statute, we no longer have jurisdiction to do either one of those things.

Mr. Graves offered a motion to recommend 252:205-7-1; 7-3; and 21-3 as an emergency rulemaking action.  The second was made by Mr. Kennedy.  The motion passed unanimously after a roll call vote.

9.
NEW BUSINESS  None

Ms. Reinhart noted that the Environmental Quality Board will meet Tuesday, August 29 at Durant.   This Council would not have any rules to present to the Board at that meeting.  Ms. Sharp reported that solid waste rules will go before the Board, but the rule changes from this meeting will be presented at the November 14 meeting at Hooker, Oklahoma.

10.
ADJOURNMENT

Mr. Bradshaw made a motion to adjourn.  Second by Mr. Graves and passed unanimously.

Ms. Reinhart asked that we take a 10 minute break before the Open Forum Session. 

11.
OPEN FORUM SESSION
Ms. Reinhart noted that the Open Forum Session is the time for the public to inform the council about issues that they are concerned about and give us their opinions and let us know how they feel about issues.  If there is anything within the purview of the council's ability to act that will be noted.  The council does not intercede with the DEQ's ability or their enforcement actions or permitting issues.  Ms. Claire Newsom was the only person that indicated on the sign-in sheet that she wished to speak at this time.

Ms. Newsom stated that she felt that the issue she would address today was of great interest to the Hazardous Waste Management Advisory Council.  In order to inform new council members and others who may not know, she told of her involvement with Safety-Kleen Lone and Grassy Mountain Facility (Beard Oil-USPCI-Union Pacific-Laidlaw-Safety-Kleen) and Save the Cimarron for the past ten years.  She related that the facility was first permitted with a clay liner to contain only liquid waste. 

Ms. Newsom expressed concern because Frontier Insurance, who had previously covered Safety-Kleen at Waynoka, is no longer approved to issue surety bonds for closure/post closure and third party financial assistance.  She stated that Lone Mountain has a bond rider of nearly $24 million to close the facility and to monitor post closure.  She read from an Enid newspaper that stated that Safety-Kleen had filed a Chapter 11 Bankruptcy.  She read from "The State" newspaper in South Carolina regarding the Pinewood facility.  She is concerned if hazardous waste landfills in other states are closed that much more waste will be coming into Oklahoma for disposal.  

Ms. Newsom further stated her concern as to the long term affect of this site that could jeopardize the future of the Cimarron.  She asked what is Oklahoma's financial exposure as of today?  What happens if there are problems at the site? She thinks there's a $3 million policy for catastrophic occurrences at the site aside from all the money for closure and post closure. 

There were no further comments.  Council was dismissed at 11:15 am.  

� This letter of appreciation was sent to Mr. Champlin on September 6, 2000, from Mr. Mark Coleman, Executive Director of DEQ.
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